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PREFACE^ 



^The want of opportmiities of communication, and of the ad- 
vantage of learned assistance, which the urgency of circumstan- 
ces has precluded the Writer of the following pages from enjdy* 
ing, were good reasons to deter him from his undertaking, but 
are no excuse for his failure in the execution. He must not, 
therefore, hope to shelter himself under such an apology. H6 
may perhaps, however, incline his Readers to deal more favora-* 
bly with his errors by directing their thoughts to the natural d\(^ 
ficulty of the subject, and the floating state of the opinions and 
judgments respecting it. His choice has not afforded him the 
pleasure of expatiation in a province decorated and systemized 
by learning and ability. It is new and adventurous, and points 
to a path of enquiry, in which there are few guides to direct dil- 
%ence, and but little precision to assure the judgment. It is up-* 
.on the difficulty, therefore, of his subject, that the writer founds 
his claim to the benignity of the profession. He has felt the im** 
possibility of extracting pure science and perfect system from the 
opinions of great men pronounced at distant periods, under the 
influence of the different modes of thinking, which social and po- 
litical changes produce, and obscured by the very imperfect man- 
ner in which it has been often their lot to be reported. It has 
been his endeavor, therefore, first, to vindicate te himself the right 
of free examination, by displaying the contradictoriness of great 
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PREFACE. 

opinionsi ano then, from the reasonings and data which those 
opinions furnish compared with the general maxims of our Com- 
mon Law, to draw out a result which might connect in corres- 
pondence and consistency the greater and more venerable part of 
our legal authorities. 

While we cannot but lament the propensity of great talents to 
lead rather than to follow, and the impulse of compassion for in- 
dividual hardship have in time past produced some inconsistency 
and derangement in the system of our laws, it is a pleasure to ob- 
serve in the present disposition of our Judges, no less exposed to 
the irregular influences of feeling and genius, a manly obsequi- 
ousness to fundamental- maxims, and a resolttUoii to ensure the 
permanence by maintaining the consistency of legal pdncipl^, 
and placing them above the reach of transitory fashions and 
opinions. 

The Reader will not be detained by any analysis of the planof 
the following sheets, further than a mere ubie of contents, as a 
running title has been added to point ovt the general matter of 
each page ; but it is felt necessary to direct attention to the note 
in Page 341, where the case of Marshall v. iUiffofi, ia mentioned 
as at that moment depending before the twelve Judges, a circum* 
stance of which the Writer had only been apprized since the pre- 
ceding sheet has been sent to pcesa. Within these, few d^Qrv be 
has been informed that the Judges have pronouncied their unani- 
mous opinion by the mouth of the Chief Justice of the King's 
Bench. Mr. Durnford has been so obliging as to favor the. wri- 
ter with the manuscript of his intended report of the judgment.—- 
The perusal, which could but be tremblingly wished for after the 
discussion which the subject had undergone in the thirteenth Sec- 
tion of the third Chapter of this Treatise, affording him a gratifi- 
cation as great as his respect for those high characters who proved 
by their decision that his humble thoughts were not erroneous. 

kn opportunity here presents itself of introducing the substance 
of a case just determined in the Court of K. B. and which is il- 
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lastmtiTe and confirmatory of some of the most impol-tant doe* 
trines contained in this volume. Vid. 8 T. R. 521. Nunn and 
Laibrooket assignees of W. Wiismore, against Mary fVihtnore, 
ekecutrtx of T. Wilsmore. 

W. Wilsmore, being indebted to T. Wilsmore, the defendant's 
deceased husband, in £300 and to S. B. in £130 made a bill of 
sale of his effects to S. B. dated 20tir July 1792, as a security for 
those debts. The effects thus assigned were thereupon sold by 
S. B. who retained his own debt out of the produce ; and in No- 
vember 1792 paid over the remainder (being the money for which 
the action was brought) to T. Wilsmore, on account of his debt. 
T. Wilsmore had received a fortune of about £1,800 with the 
dtefendant his wife, (his own property having been about £200 
only) ; but being a dissipated man had contracted a great num- 
ber of debts. In September, 1793, T. Wilsmore and the de- 
fendant, his wife, agreed to separate, which agreement was, in 
the month of October following, carried into execution by an in- 
denture, whereby, after reciting that the defendant had been ill 
treated by her husband, and that, in order to put an end to their 
diflferefice^, and to make some provision and maintenance for her, 
T. Wilsmore had proposed that on being paid the sum of £200 
for his own separate use, he would quit the farm at P. and trans- 
fer his farming stock, &c. and his hous^old furniture, &c. and 
all his right and interest in the lease of his farm, and the effects 
thereon, and all debts due to him, unto H. and T., and that the 
husband and wife had besought H. to advance to T. Wilsmore 
the said sum of £200 which he had consented to do upon having 
a security as therein mentioned, the said T. Wilsmore, in con- 
sideration of the agreement and the £200 advanced by H. as- 
signed all his property and effects, according to the agreement, 
to H. and T. upon trust, that H. should reimburse himself the 
said £200 and upon further trust, that the said trustees out of 
the produce of the farm, or by sale of the property and effects 
ttssigned them, should discbarge all or such part 5r parts of the 
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debts owing by the said T. Wilsmore, and which he had given in 
an account of, as they in their discretion should think proper ; 
and upon further trust that they should pay and apply the over- 
plus to Mary Wilsmore for her separate use and benefit. In pur- 
auance of this deed, T. Wilsmore left the farm, and died in the 
year 1794 intestate. The trustees entered upon their trust, sold 
ihe effects, and paid the expenses of sale, &c. and no such a&- 
eount, as mentioned in the deed, having been given by the de- 
ceased, they advertised for all his creditors to meet, that his debts 
might be discharged, and paid all such creditors as sent in their 
demands 20«. in the pound. After which there remained a bal- 
ance of £329 198. Id. exclusive of the value of the lease, and 
certain articles of furniture and stock to the amount of £111 
which bad been bought in by one of the trustees at the auction, 
though not paid for, and which remained in defendant's posses- 
sion on the farm at the time of the husband's death, and also at 
the commencement of the action. The lease, which was of the 
value of £500 had been granted to the deceased T. Wilsmore, 
jointly with his father, one of the trustees, and it contained the 
usual covenant and proviso against assignment. The defendant's 
husband, T. Wilsmore, stocked and carried on the farm till the 
deed of separation. The defendant resided on the farm con- 
stantly from the time of the separation, and received the benefit 
of the produce thereof from time to time from the trustees. On 
ihe 2dd of November, 1793, a commission of bankrupt issued 
against W. Wilsmore, founded on an act of bankruptcy commit- 
ted previously to the bill of sale to T. Wilsmore and S. B. ; and 
the assignees brought an act of assumpsit for money had and re- 
ceived by the defendant's testator to their use upon the following 
groiuids, viz. that by the relation of the commission, all the inter- 
mediate acts of the bankrupt in diminution of his estate since the 
act of bankruptcy were avoided, and consequently the particular 
assignees under the above mentioned bill of sale became account- 
able for thQ value of the property conveyed by it to the general 
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creditors ; and that while under such liability T. Wilsmore made 
the assignment by indenture above mentioned upon the occasion 
of the said separation between him and the defendant his wife. 
The defendant, as being in possession under such assignment to 
her trustees, was sued by the plaintiffs as executrix de son tort 
agreeably to the rule discussed in page 593 et seq, of this volume ; 
to which, besides other pleas, she pleaded plene administravit. 
The case was tried by the late Mr. Justice Buller, at the Lent as- 
sizes for Essex, and a verdict was taken for the plaintiffs for the 
amount of the money paid over by S. B. to T. Wilsmore deceas- 
ed, subject to the opinion of the Court upon the case as stated 
above. 

Two points were made by the bench. 

1st, Whether the deed whereby the effects of T. Wilsmore 
were conveyed for the purposes therein mentioned, were actual-* 
ly fraudulent. 

2. Whether it was fraudulent by being voluntary, for if it 
were voluntary, it was said, the law would infer fraud, (a) 

That it was not actually fraudulent the Chief Justice thought 
perfectly clear. Consider, said his Lordship, what was the con- 
dition of the parties ; the husband and wife were living together 
on bad terms : the former was squandering away the property, 
and ill treating the wife ; and in order to prevent his ill using 
her in future, and to prevent her instituting a suit in the spiritual 
court, (b) and to put an end to all differences, and in consideration 
of £300 advanced by one of the trustees, this deed was executed. 
His Lordship observed, that it had heen said that it was merely a 
loan of the £200 by the trustee ; but he did not see why that was 
not a consideration to support the deed. In deciding questions of 
this sort, continued his Lordship, the courts have always disavowed 
enquiring whether the consideration were equivalent. They will 

(a) Vid. this Treatise, page S05. et $eq. 
(h) Vid. this Treatise, page 343. 
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not weigh it in very nice scales, if it be a fair and honest tranaaetioo. 
Then what was done for this vnluabU consideration ? instead of 
sending the wife into the Spiritual Court for alimony, (c) a provisi- 
on was first made for the husband himself; be was to receive £5200 
the amount of his own property ; then provision was to be made 
for oil his just debts ; and lastly, the residue was to be a provis- 
ion for his wife, so ill used, and so deprived qf an appeal to 
the laws of her country for alimony. 1 admit, said his Lordship, 
that if this were a voluntary deed^ the law eaye U is firaudu- 
lent ; (d) but I consider this deed as having been made for val- 
uable consideration and not voluntary. I read over those parts 
of the deed not set forth, to see whether or not the trustees had 
indemnified the husband against the future debts of the wife ; 
(e) and though the deed contains no covenant of that kind, much 
was to be done by the trustees ; (f) they were to enter upon the 
farm, and to be at the expense of carrying it on ; very small con- 
siderations liave, sometimes, been holden sufficient to give valid- 
ity to a deed ; where, in framing family settlements, limitations 
are made to the distant branches of the fiimily, such remainders 
are not considered as voluntary, if the object of the parties mak- 
ing the settlement were fair and honest, (g) But here there was 
an immediate consideration ; independently of the provision of 
the husband, he was relieved from the consequences of a suit in 
the Spiritual Court. Therefore I am of opinion^ concluded his 
Lordship, that this deed was not only a fair and conscientious 
deed, but also, there was a good consideration for it, which de- 
livers it from all obligations by those who now wish to impeach 
it, and consequently that the plaintiffs cannot recover in this ac- 
tion. Of which opinion were the rest of the Judges, and upon 
similar reasons. 

(c) Id. page 348. 

(d) Id. sect. 2. ch.4. 

(e) Id. page 347. 

(f) Id. 323. 

(g) Vid. this Treat c. 2. sec 4, 5, 6, 7, 8. 



PREFACE. 

The Writer has adopted this case (which has only come to his 
knowledge since the whole of his Book has been printed) by way 
of introduction, as the opinion of the Lord Chief Justice embra- 
ces a very considerable number of the points, which had been at- 
tempted to be discussed in the follo^ying sheets. 

One word only remains to be added here. The Writer ven- 
tures to announce his intention of prosecuting his investigations 
through all the branches of his subject, which have yet escaped 
the zealous researches of methodical industry, among which he 
proposes to include an arrangement of the decisions upon the law 
of fraudulent devises j and the great statute of frauds and per^ 
juries. Whether or not he shall persevere in what he has with 
great timidity begun, must depend upon the credit his present 
Work may find with the profession. 

Lincoln's Inn, Easter Vacation, 1800. 
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CHAPTER I. 

SECTION L 

It was an observation of Lord Mansfield (1), that the princi^ 
pies and rules of the common law, as now universally known 
and understood, are so strong against Fraud in every shape, that 
the common law was calculated to attain every end propo- 
sed by the statutes ||of 13 El. c. 6, (a), and 27 El. c. ^\ (b).^ 2 3 
And in PaunctfopVs case, cited in Twyne^s case, determined 

(a) 13 Eliz. c. 5. (2) For ihd avoiding and abolishing of feigned, covinoust' 
and fraudulent feofibients, gifts, grants, alienations, conveyances, bonds, 
suits, judgments and executions, as well as of lands and tenements as of goods 
and chattel8,more commonly used and practised in these days than hath been seen 
or heard of heretofore : which feofiments, gifts, grants, alienations, conveyan- 
ces, bonds, suits, judgments and executions have been and are devised and 
contrived of malice, fraud, covin, collusion or guile, to the end, purpose and 
intent, to delay, hinder, or defraud creditors and others of their just and laW' 
ful actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, 
mortuaries and reliefi!, not only to the let or hinderance of the due course 
and execution of law and justice, but also to the overthrow of all true and 
plain dealing, bargaining and chevisance between man and man, without the 
which no commonwealth or civil society can be maintained or continued : 

2. Be it therefore declared, ordained and enacted, by the authority of this 
present parliament, That all and every feoffment, gift, grant, alienation, bar- 
gain and conveyance of lands, tenements, hereditaments, goods and chattels, 
or of any of them, or any lease, rent, common or other profit or charge out 
of the same lands, tenements, hereditaments, goods and chattels, or any of 
them, by writing or otherwise, and all and every bond, suit, judgment and 
execution, at any time had or made sithence the beginning of the queen's 
majesty's reign that now is, or at any time hereafter to be had or made, to or 

(1) Cowper, 434. (2) Made perpetual 39 Eliz. o. a 



* Revised Stat. Vt. c. 95. §19-^. 
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4 Preliminary Observations. Ch, I. 

in the exchequer chamber, Michachnas 35 & 36 Eliz., [[where 
PauDcefoot, being indicted for recusancy for not coming to 

for any intent or purpose before declared or expressed, shall be from hence- 
forth deemed and taken (only as against that person or persons, his or their 
heirs, successors, executors, administrators and assigns, and every of them, 
whpse actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, 
mortuaries and reliefs, by such guileful, covinous or fraudulent devices and 
practices, as is aforesaid, are, shall or might be in any wise disturbed, hin- 
dered, delayed, or defrauded) to be clearly and utterly void, frustrate, and of 
Done effect ; any pretence, colour, feigned consideration, expressing of use^ 
or any other matter or thing to the contrary notwithstanding. * 

3. And be it further enacted by the authority aforesaid. That all and every 
the parties to such feigned, covinous, or fraudulent feuffment, gift* grant, ali- 
enation, bargain, conveyance, bonds, suits, jud(rmcntp, executions, and other 
things before expressed, and being privy and knowing of the same, or any of 
them ; which at any time after the tenth of June next coming shall wittingly 
and willingly put in ure, avow, maintain, justify or defend the same, or any 
of them, as true, simple, and done, had or made bona fide and upon good 
firm coDsiderattoo ; or shall alien or assign any lands, tenements, goods, leases, 
or other things before-mentioned, to him or them conveyed as is aforesaid, or 
any pait thereof: shall incur tlie penalty and forfeiture of one year's value of 
the said lands, tenements, and hereditaments, leases, rents» commons, or 
other profits, of or out of the same ; and the whole value of the said goods and 
chattels ; and also so much money as are or shall be contained in .any such 
covinous and feigned bond ; the one moiety whereof to be to the queen's ma- 
jesty, her heirs and successors, and the other moiety to the party or parties 
grieved by such feigned and fraudulent feolTment, gift, grant, alienation, bar- 
gain, conveyance, bonds, suits, judgments, executions, leases, rents, com- 
mons, profits, charges and other things aforesaid, to be recovered in any of 
the queen's courts of record by action of debt, bill, plaint, or information, 
wherein no essoin, protection or wager of law shall be admitted for the de-. 
fendant or defendants ; and also, being thereof lawfully convicted, shall suf- 
fer imprisonment for one half year, without bail or mainprize. 

4. Provided always, and be it further enacted by the authority aforesaid, 
That whereas sundry common recoveries of lands, tenements and heredita- 
ments, have heretofore been had, and hereafter may be had, against tenant 
in tail, or other tenant of the freehold, the reversion or remainder, or the right 
of reversion or remainder, then being in any other person or persons ; that 
every such common recovery heretofore had, and hereafter to be had, of any 
lands, tenements or hereditaments, shall, as touching such person and per- 
sons which then had any remainder or reversion, or right of remainder or 
reversion, and against the heirs of every of them, stand, remain and be of 
such like force and effect, and of none other, as the sacme should kave 
been if this act had never been made. 
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divine service, and intending to fly beyond|| sea, in order to de- 
feat the Queen of what might accrue to her for his recusancy or 

• 

5. Provided always, and it be further enacted by the authority aforesaid, 
That this act, or any thing therein contained, shall not extend to make void 
any estate or conveyance, by reason whereof any person or persons shall use 
any voucher in any vfrit of formedon, now depending or hereafter to be de- 
pending, but that all and every such vouchers in any writ of /ormcdon shall 
stand and be in like force and effect, as if this act had never been made ; any 
thing before in this act contained to the contrary notwithstanding. 

6. Provided also, and it be enacted by the authority aforesaid. That this 
act, or any thing therein contained, shall not extend to any estate or interest 
in lands, tenements, hereditaments, leases, rents, commons, profits, goods or 
chattels, had, made, conveyed or assured, or hereafter to be had, made, con- 
veyed or assured, which estate or interest is or shall be upon good consider- 
ation and bona fide lawfully conveyed or assured to any person or persons, or 
bodies politic or corporate, not having at the time of such conveyance or as- 
surance to them made, any manner of notice or knowledge of such covin, 
fraud or collusion as is aforesaid ; any thing before mentioned to the contrary 
hereof notwithstanding. 

(b) 27 Eiiz. c. 4.(1) Forasmuch as not only the queen's most excellent 
majesty, but also divers of her highness' good and loving subjects, and bodies 
politic and corporate, after conveyances obtained or to be obtained, and pur- 
chases made or to be made, of lands, tenements, leases, estates and heredita- 
ments, for money or other good consideration, may have, incur, and receive 
great loss and prejudice by reason of fraudulent and covinous conveyances, 
estates, gifts, grants, charges and limitations of uses heretofore made or here- 
after to be made, of, in or out of lands, tenements or hereditaments so purcha- 
sed or to be purchased ; which said gifts, grants, charges, estates, uses and 
conveyances were or hereafter shall be meant and intended by the parties that 
so make the same to be. fraudulent and covinous, of purpose and intent to 
deceive such as have purchased or shall purchase the same ; or else by the 
secret intent of the parties the same be to thSir own proper use, and at their 
free disposition, colored nevertheless by a fained countenance and show of 
words and sentences, as though the same were made bonafide^ for good causes, 
and upon just and lawful considerations. 

2. For remedy of which inconveniences, and for the avoiding of such 
fraudulent, fained and covinous conveyances, gifts, grants, charges, uses and 
estates, and for the maintenance of upright and just dealing in the purcha- 
sing of lands, tenements and hereditaments ; be it ordained and enacted by 
the authority of this present parliament, That all .and every conveyance, 
grant, charge, lease, estate, incumbrance and limitation of use or uses, of, in 
or out of any lands, tenements or other hereditaments whatsoever, had or 
made any time heretofore sithence the beginning of the queen's majesty's 

(l)M&de perpetual by 30 £liz. c. 18. s. 3. 
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flight, made ||a feigned gift of all his leases and goods, some con- 
ceived, as is there observed, that the comnaon law, which 

m 

reign that now is, or at any time hereafter to be had or made, for the intent and 
of parpoM to defraud and deceive each peraon or persons, bodies politic or 
corporate, as have purchased or shall afterwards purchase in fee-simple, fee-tail , 
for life, Ihresur years, the same lands, tenements and hereditaments, or any part 
or parcel thereof, so formerly cooyeyedj granted, leased, charged, incumbred or 
limited in use, or to defraud and deceive such as have or shall purchase any 
rent, profit or commodity in or out of the same, or any part thereof, shall be 
deemed and taken only as against that person and persons, bodies politic and 
corporate, his and their heirs, successors, executors, administrators and assigns, 
and against all and every other person and persons lawfully having or claiming 
by, from or under them, or any of them, which have purchased or shall hereafter 
80 purchase for money or other good consideration, the same lands, tenements 
or hereditaments, or any part or parcel thereof, or any rent, profit or commodity 
in or out of the same, to be utterly void, frustrate, and of none effect ; any pre- 
tence, color, feigned consideration, or expressing of any use or uses to the 
contrary notwithstanding. 

3. And be it further enacted by the authority, aforesaid, That all and every 
the parties to such feigned, covinous and fraudulent gifts, grants, leases, char- 
ges or conveyances before expressed,, or being privy and knowing of the same 
or any of them, which after the twentieth day of April next coming shall wittingly 
and willingly put in ure, avow, maintain, justify or defend the same or any of 
them, as true, simple, and done, had or made, bona fide^ or upon good con- 
aideration, to the disturbance or hindrance of the said purchaser or purchasers, 
lessees or grantees, or of or to the disturbance or hindrance of their heirs, suc- 
cessors, executors, administrators or assigns, or such as have or shall lawfully 
claim any thing by, from or under them or any of them, shall incur the 
penalty and forfeiture of one year's vahie of the said lands, tenements and he- 
reditaments so purchased or charged ; the one moiety whereof to be to the 
queen's majesty, her heirs and successors, and the other moiety to the party or 
parties grieved by such feigned or fraudulent gift, grant, lease, conveyance, in- 
cumbrance or limitation of use, to be recovered in any of the queen's courts of 
record, by action of debt, bill, plaint or information, wherein no essoin, pro. 
tection or wager of law shall be admitted for the defendant or defendants ; and 
also, being thereof lawfully convicted, shall suffer imprisonment for one half 
year without bail or mainprize. 

4. Provided also, and be it enacted by the authority aforesaid. That this act 
or any thing therein contained shall not extend or be construed to impeach, de- 
feat, make void or frustrate any conveyance, assignment of lease, assurance, 
grant, charge, lease, estate, interest or limitation of use or uses, of, in, to or 
out of any lands tenements or hereditaments heretofore at any time had or made, 
or hereafter, to be had or made, upon or for good consideration, and bona fide, 
to any person or persons, bodies politic or corporate ; any thing before men- 
tioned to the contrary hereof notwithstanding. 

5. And be it further enacted by the authority aforesaid, That if any person or 
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Ijabhors all fraud, would make void this gift as to the Queen (2). 
Lord Coke has in three different places(3)|| remarked upon the 9 
force of the word " declare " (4) with which the enacting * 
past of the statute|| 13 Eliz. c. 5. is introduced, as imply- 10 
ing a legislative recognition of the common law. 

In opposition to this, we find it agreed in Twyne^s case (5), 
that by the common law an estate made by fraud should be 
avoided only by him who had a former right, ||title, interest, 11 
debt or demand ;* and that though by the common law a covinous 

persoDS hftye heretofore sithence the beginning of the queen's majesty's reign that 
now is, made or hereafter shall make any conveyance, gifl, grant, demise, charge, 
limitation of use or uses, or assurance of, in or out of any lands, tenements or 
hereditaments, with any clause, provision, article or condition of revocation, 
determination or alteration, at his or their will or pleasure, of such conveyance, 
assurance, grants, limitations of uses or estates of, in or out of thasaid fands, 
tenements or hereditaments, or of, in or out of any part or parcel of them, coui 
tained or mentioned in any writing, deed or indenture of such assurance, con« 
veyance, grant or gift ; and after such conveyance, grant, gift, demise, charge, 
limitation of uses or assurance so made or had, shall or do bargain, sell, demise, 
grant, convey or charge, the same lands, tenements or hereditaments, or any 
part or parcel thereof, to any person or persons, bodies politic or corporate, for 
money or other good consideration paid or given (the said first conveyance, a8su<» 
ranee, gift, grant, demise, charge or limitation, not by him or them revoked, made 
void or altered, according to the power and authority reserved or eipressed unto 
him or them in and by the said secret conveyance, assurance, gift or grant). That 
then the said former conveyance, assurance, gift, demise and grant, as toucht 
ing the said land8,tenements and h^editaments, so after bargained, sold,conveyed, 
demised or charged, against the said bargainees, vendees, lessees, grantees and 
every pf them, their heirs, successors, executors, administrators and assigns, 
and against all and every person and persons which have, shall or may lawfully 
claim any thing, by, from or under them or any of them, shall be deemed, taken 
and adjudged to be void, frustrate, and of none effect, by virtue and force 
of this present act. 

6. Provided nevertheless. That no lawful mortgage made or to be made 
bona fide^ and without fraud or covin, upon good consideration, shall be im- 
peached or impaired by force of thisact, but shall stand in the like force and 
effect as the same should have done if this act had never been had nor made; 
any thing in this act to the contrary in anywise notwithstanding. 

(2) Skin. 357. Jones v. Ashhurst per Holt ace. 

(3) 3 Rep. H2 b. Co. Litt. 76 a. 290 b. 

(4) and see in 3 T. R. 546. the observations of Lord Kenyon C. J. 

(5) 8 Rep. 83. 

* Rev. Stat. Vt. ch. 60. sec. 28. Where a deed is executed by the grantor with 
intent to avoid any right, debt or duty of others, and the grantee is knowing to 
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gift would not be suflTered tp defeat an execution issued in res- 
pect of a former debt, according to the Book (6), yet that he 
who had right, title, interest, debt or demand more puisne, 
should not avoid a gift or estate precedent gnined by fraud before 
the statutes (7) ; and in confirmation of this latter position it was 
said by Yelverton in Upton v. Boeset (8), and conceded by the 
whole court, that at common law there was not any fraud reme- 
died which should defeat an after purchase, but that only which 
was committed to defraud a former interest. And it is worthy of 
observation that Owen, J. who was one of those who decided the 
case in Croke last mentioned, and agreed with the exposition of 
the object and operation of the statute given by Yelverton, de- 
clared himself to have been present at the making of the statute, 
and to have well understood the designs and motives of the fra- 
mers. The genius of the common law of England, it is 

12 true, opposes itself to ||every species of fraud, so that 
nothing can have legal validity which has apparent fraud 

in its composition ; but as the common law is tender of presu- 
ming fraud from circumstances, and expects that it be manifest 
or plainly inferible, statutes have been framed of preventive effi- 
cacy, whose object it has been to embarrass deceitful contrivances 
by requiring, as the characteristics of honesty and truth, certain 
badges and distinctions which it is impossible or difficult for 
fraud to assume ; grounded upon an opinion, as may be suppo- 
sed, that though honorable dealing may be sometimes exposed 
by these tests to inconvenience and misconstruction, yet the 
weight of the inconvenience presses upon all the contrivers of 
fraud who are called upon for those signs and credentials which 
virtually involve the destruction of their schemes. Satius est a 
paucis justam excusationem non accipi quam ab omnibus alui- 
qtiam tentari. No statutes, it is true, can make that fraudulent 
which was not fraudulent before : in this view, all statutes 

13 against fraud are simply declaratory of the common||law ; but 
they appear to have been framed either with the design of 

multiplying the difficulties of fraud by insisting on those signs of 
innocence which are the least reconcileable with fraudulent pur- 

(6) Vid. 22 Aseize, pla. 72 (7) Lane 105. (8) Cro. £Iiz. 444. 

0ach inlention at the time of receiving the deed, such deed is void though the 
grantee have no intention to defraud the creditors of his grantor ancf pays an 
adequate consideration for the property. £dgell y. Lowell, 4 Vt. R. 405. 
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poses or of supplying by artificial tests the antiquated ceremonies 
of authentication which in the simple ages of the law accredited 
the ordinary transfers of property. 

The first expounders of the statutes of Elizabeth against 
fraudulent conveyances have given them a very strong construc- 
tion against voluntary dispositions ; and particularly the statute 
made for the protection of creditors they have understood in a 
sense correspondent to the probable intention of the makers 
to supply the defect of the common law and of former ||stat- 14 
utes (c), where they, fell short of relieving those whose 
debts had arisen subsequently to the fraudulent. alienation (d). 
They resolved upon such a construction of both these statutes as 
might extract from them an operative and beneficial law, and, as 
they seemed purposely written in general language to give room 
for a niore extended judicial interpretation, they considered 
largely their spirit and purview, and framed upon them certain 
rules of evidence for the suppression of fraud, which as they 
are the result of strong sense, ||and founded in general utility, IS 
ought not to be lightly departed from for the sake of ob- 
viating particular hardships. 

They seemed to be of opinion, that both these statutes would 
be inoperative, unless they collected from them a spirit denunci- 
ative of voluntary gifts and conveyances, when opposed to the 
claims of creditors and purchasers for valuable consideration. At 
the same time, they shewed an inclination to limit the import of 

(e) Tbe Stat. 50 Ed. 3 c. 6. extended only to the case of persons who, to de« 
fraud their creditors of all remedy, conveyed their property in trust, and then 
eluded execution against their persons by flying to sanctuaries and privileged 
places ; but it seems, that where their persons remained exposed to execution, 
such sale or assignment was not fraudulent within that act. Dyer 296 a, b. 
Co. Litt. 76 a. The stat. 3 H. 7. c. 4. seems to carry the relief further than the 
50 Ed. 3. C.6. for, though the preamble recites the practice of flying to sanctu- 
aries as part of the evil to be remedied, the enacting part is general, and seems 
so to have been considered. Cro. Eliz. 291. Dyer 295 b. But this statute is 
confined to gifU of goods and chattels. The stat. 1 Rio. 2. c. 9. touches only 
cases, which cannot now happen, of fraudulent gifts to great men for mainte- 
nance against the suits, of creditors. 

(d) In the case Taijhr v. Jones, 2 Atk. 601. Lord Hardwicke observed upon 
the words* in the statute 13 Eliz. **to defraod creditors and others," that the 
word others seemed tu have been inserted to take in all manner of persons, as 
well creditors after as before the conTeyance, whose debts should bs defrauded. 
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the word volantary to those cases only wherein no indacement 
of interest appeared^ and to extend the notion of valuable con- 
sideration to whatever cases admitted a natural supposition that 
one act was naade the condition of another, or that in a general 
corapromise or adjustment of interests a thing was parted with, 
which could legally have been withheld, in furtherance of the 
general provisions of a settlement. With this liberal understan- 
ding of the words voluntary and valuable they thought, as it 
seems, that a severe construction would best advance the remedy 
intended by these statutes, and that their true meaning was 

16 to afford a strong protection to bona ^6 creditors and || pur- 
chasers against specious precedent transfers not induced by 

those ordinary- expectations of recom pence which are hkely to 
influence men to part with their own ; more particularly with res- 
pect to the statute 27 El. c. 4. to have permitted reasons, found- 
ed on the inducements of natural love however respected in 
law (e)y to prevail against subsequent purchasers, would have 
tended, in a great measure, to defeat the effect and intent of 
that statute, since there is an additional ground for the suspicion 
of secret coalitions to the prejudice of others where the parties 
to the transaction are within the influence of such private motives 
and affections. And so severe is the operation ascribed to the 
statute last mentioned, that tl^e purchaser has always been held 
to be unaffected by notice of the precedent conveyance (9). The 
voluntary transfer is void as to him, and he is safe in treating it 
as an absolute nullity. A diversity of construction has, how- 

17 ever, on some || points prevailed in respects *to the stat. 13 
and Stat. 27 Eliz. and the earliest decisions of the courts 

have shewn a degree of favor to voluntary gifts against creditors^ 
whose claims have arisen upon subsequent contracts which 
has not been extended to conveyances without valuable con- 
sideration, as against a subsequent purchaser, although no 
treaty for the subsequent purchase was in existence^ or in con- 
templation, at the time of such voluntary conveyance. 

It is only, however, under particular circumstances, that this 
support has been allowed to voluntary gifts against bona fide 

(e) See a pleaung picture of the tenderness of tiie law for the parental and 
fraternal afiectiona in Plowd. Com. 307. Sharrington ▼. StroUon. 

(9) 6 Rep. 60. Cowp. 711, 718. 
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creditors upon subsequent contracts ; the bare circumstance of 
the non-existence of the particular debt at the time of the volun- 
tary alienation is not always a sufficient ground for sustaining it. 
The transaction is subjected to a more scrupulous test, and two 
requisites to its validity have generally been insisted upon. The 
conveyer must stand generally uninvolved at the time of making 
his voluntary gift or disposition ; for it seems to be establish- 
ed as a rule, ||that if he is then incumbered with debts, such 18 
his voluntary alienation will be as void against debts since 
contracted as against those which were previously existing ; and 
according to the soundest opinions, such voluntary dispositions 
will not be valid against subsequent creditors, unless they are sup* 
ported by the strong obligation of a parent to secure a provision 
for his offspring (10). The opinions of Lord Hardwicke on this 
point are pretty clear and uniform ; and a proper attention to tbe 
sentiments of that Judge might perhaps rescue this part of the 
subject from the desultory and floating state into which, accord^ 
ing to some opinions, it has been thrown. In the case of Rus^ 
edv. Hammond (11) Lord Hardwicke is made to say, that 
" though he had hardly known one case, where the person con- 
veying was indebted at the time of the conveyance, that the 
conveyance has not been deemed fraudulent ; yet that, to be 
sure, there were cases of voluntary settlements that were not 
fraudulent, and those were, where the person making them was 
not indebted at the time, in which case subsequent debts 
would ||not shake such settlements/' We observe, that in 19 
the latter part of this remark the word settlement is used 
instead of conveyancCy which first occurs ; for what is secondly 
stated in the foregoing observation is true only of settlements or 
conveyances by way of family provision, and not of voluntary 
conveyances to strangers, which, notwithstanding the person 
conveying is not indebted at the time of making such convey- 
ances, will, it seems, yet be fraudulent under the stat. 13 Eliz. 
c. 5. and by virtue of that statute utterly void against all subse- 
quent creditors. And even voluntary provisions for a man's own 
family, if the settlor be indebted at the time (f), are void 

(10) Style's Reports, 446. 1 Brown's Chan. Rep. 90. (11) 2 Atk. }3, 

(f) In the case of White v. Sajisom, 3 Atk. 410. Lord Hardwicke dismissed 
the bill of a person claiminjf as a creditor, principaHy because it was doubtful 

4 
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against hit general creditors, as well with respect to those whose 
debts are subsequent ( 1 2) , as to those whose debts are precedent to 
such provisions.* In the case of Ru$$el v. Hammond above referred 
to, the general creditors did not rest their claims merely on the 
circumstance of the settlenent being voluntary, but on the 
concomitant fact of the settlor being largely indebted at the 
time of making tlie settlement ; and although their bill was dis- 
missed as to some part of the estate in settlement, which turned 
out to be sustained by a valuable consideration, the chancellor 
made it appear clearly to be his opinion, that if the settlement 
had been voluntary^ it could not have been supported against 
the general creditors, because the settlor was incumbered (g) at 
the time of making it. 

But the words of Lord Hardwicke above cited extend no 
further than to shew, that there were cases of voluntary settle- 
ments not fraudulent against creditors, where the persons 
21 making them were not indebted at ||the time. They cannot 
be interpreted as laying down a rule, that all voluntary set- 
tlements are good against subsequent creditors, even if the settlors 
are unincumbered at the time of making them (h) ; and indeed^ 
that such general maxim was not adopted by his Lordship, ap- 
pears by the decision in Russell v. Hammandf with respect to 
one part of that case, for there being no valuable consideration to 
support the settlement made by the son, WMtam Hammond, of 
his own estate, though it did not appear that he was at all indeb- 
ted at the time of making the settlement, but rather the contrary 
is inferible from the stress laid upon this circumstance by the 

whether the debt accrued before or after the letUement, which shewi the leaning 
of the court of chancery in favor of family provisioni. 

(ff) Sec the remark by the court in Taylor ▼. Jones^ 2 Atk. 602. " If a man 
is in indigent circumstance! at the time of making the settlement, it is e?idence 
to shew, that it was made with an intent to commit a fraud. 

(h) In the case of Jones v. Marsh, Cas. Temp. Talb. 64. Lord Talbot decli- 
ned giving any opinion how far a family settlement, without any consideration, 
would be fraudulent against subsequent creditors, though the party was not 
indebted at the time. 

(12) 1 Alk. 94, Walker v. Burrows, 2 Atk. 600, Taylor v. Jones. 

* A voluntary conveyance, made without consideration, by an individual who 
is insolvent, is void against creditors existing at the time. And is also void 
againstsubsequent creditors, if made with a fraudulent intent, in reference to 
their claims. Carlisle v. Rich, 8 N. H. 44. 6 PI. H. 67. 
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4 

creditors in the question respecting^ the settlement by the father, 
and the silence of the case respecting it in regard to the son's 
settlement, such settlement by the son was held fraudulent and 
void against the creditors, who were decreed to be relieved ac- 
cordingly. 

II Neither will the attentive reader of the few cases and 22 
opinions in the books which bear directly upon this point be 
satisfied with the simple distinction above noticed between vol- 
untary family settlements and voluntary conveyances to strangers, 
or be inclined to adopt it as a general rule, that a voluntary set- 
tlement merely as such made by one not indebted at the time, is, 
at this day, safe against subsequent creditors ; but the investiga- 
tion will, perhaps, conduct him through some perplexity to a 
subdistinction between voluntary family settlements themselves, 
in which something like a principle is discoverable of decisive 
application ; he will observe an accepted implicit distinction be- 
tween a voluntary settlement made before children born, and one 
made after issue, in respect to its validity as against subsequent 
creditors ; and that the most favored sort of settlement is that 
which is induced by paternal tenderness, by way of provision 
for a child or children in being (i). 23 

This favor of the law towards provisions for children is 

(i) In Walker y. Burrows^ 1 Atk. 94. the voluntary Bettlement was made in 
favor of children in being ; and Lord Ilardwicke there observed, adverting to 
the effect of the stat. 13 £liz. c. 5. that it was necessary to prove, that the per- 
son conveying was indebted at the time of making the settlement or immediately 
after the execution of the deed ; that a different notion, were it to prevail, would 
be attended with bad consequences, because the stat. extends to goods and 
chattels, and would defeat every provision for children and families, though the 
father was not indebted at the time. The case, however, of Stileman v. Askdoum^ 
2 Atk. 481. furnishes an exception to this rule, wherein it appears, that a settle- 
ment upon children, though made by a person not indebted at the time, may yet 
be void as against subsequent creditors, if any thing in the transaction affords 
ground for an inference that the provisions were made with a view to becoming 
indebted. See post, p. 25. et seq. 

The case of Hungerford v. Earl^ 2 Verh. 261. does not accord with the opin- 
ion of Lord H. as expressed in Walker v. Burrews; for there the bond debt, 
against which the voluntary settlement was held void, was contracted 12 years 
after the making of the settlement ; but there was another strong ingredient in 
that case, viz. the possession of the father, noth withstanding the conveyance to 
the trustees, which seemed very much to influence the judgment of the Lord 
Commissioner. 
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distinctly stated by Lord Hardwicke in the case of Lord Ttywn^ 

send V. fVindham (14), io the following words: ^'If there 

S4 is a voluntary conveyance of real*||e8tate or chattel inte^ 

rest by one not indebted at the time, tljipugb- he after- 
wards becomes indebted, and that voluntary conveyah^^is ibr*a 

child, and without any particular evidence or badge of fMMi\^.tp 

deceive or defraud subsequent creditors, that will be good ; but^if 

any mark of fraud or collusion, or intent to deceive or defraud 

subsequent creditors, appears, that will make it void, otherwrise 

not, but it will stand, though he afterwards becomes indebted ;" 

and then follows this very important observation : " But I know 

no case on the 13th Eliz. where a ra^Uf indebted at the time, 

makes a mere voluntary conveyance to a child (15^, and dies 

indebted, but that it shall be considered as part of his estate for 

the benefit of creditors."* Here we may observe, that hisj^nl- 

ship's remark, as to the effect of circumstances disokvmtp^ 

intent to deceive, is included within the universal rure,Mhar8iteli 

an intent to deceive, where it appears, supersedes the whole 

question about consideration, and reduces the purely voluntary 

conveyance, the provision for offspring, and the conveyance 

85 for value, to the same || nullity of operation. The whole of 

Twyne^s case, turned upon the intent to deceive, as infenble 

from circumstances ; the conveyance in which case was not vol-- • 

untary, but made to a bona fide creditor, whose demand ex-* 

ceeded the value of the goods assigned to him ; and if it y^^e 

not a clear consequence, that the reasons which make a eonv^y- 

ancc for value vicious must invalidate a vountary conVieyance, 

though meant as a provision for a child, the case of StUeman v. 

Ashdown (16), would establish the corollary. 

This case comprehends two questions ; Ist, Whether a settle-* 

ment made after marriage, but expressed to be in consideration* 

of a marriage portion by a person not indebted at the time wss 

void against subsequent creditors ; as to which the Chancellor 

thought it extremely clear, that, as the settlement, though after 

« 

(14) 2 Vet. 10. Vide alio Middlecome t. Marlow. S Atk. 520. 

(15) 3 Rep. 81 b. (16) 2 Atk. 481. 

** A voluntary conyejance, made bj a grantor in favor of his wife and children, 
when he is about to engage in new and hazardous business, is a strong badge of 
fraud. Thompson v. Dougherty, |2 3. & iV. 448. See 4 Vt. R. 389. 6 Vt. R, 
411, 
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marritge, was in consideration of a marriage portion^whichyor any 
thing that appeared^ was paid at the time, it could not be im- 
peached by llsubsequent creditors. But the 2d question 26 
arose upon the following facts : Some time after his marriage 
in the year 1700, the father, not beihg indebted at the time, made 
a purchase jointly with his eldest son, who was first tenant in tail 
under the settlement, and took a conveyance to them and their 
heirs. In 1708, he made another small purchase of land jointly 
with his youngest son, and settled it also by way of provision. 
The father paid the purchase money for both estates, and con* 
tinned in possession till his death, which happened in 1735. 
But in the year 1721, he confessed a judgment to the plaintiff's 
testator. Upon the father's ddath, the sons respectively entered 
into the said estates, and afterwards the plaintiff, as executor of 
the conusee of the judgment, insisted by his bill, that these estates 
were subject to his testator's judgment. It was contended at the 
bar that these two purchases were to be considered as advance- 
ments to the sons, and consequently that they were entitled to 
retain the estates against the claim under the judgment ; but 
the opinion of the court was, that these purchases, in the 
names ||of the father and the son jointly, did not answer the 27 
purpose of advancements; for if the son had died during his 
minority, though married and leaving issue, the father would 
have been entitled to the whole by virtue of the survivorship^ and 
the son, being an infant, could not have prevented it by seve* 
ranee : and upon this part of the case, his Lordship strongly 
observed, that " it is not necessary that a man should be actually 
indebted at the time of his making a voluntary conveyance to 
render it fraudulent ; for if he does it with a view (k) to his 

(k) Which Tiew may be collected and inferred from other circnmBtancee, be- 
sides the want of aptitude in the settlement to answer the pretended pnrpose of 
advancement. Disproportion between the proyision and the object, as well as 
incongrroitj between the means and the end, seems to justify the inference of 
fraudulent intention. As where a husband, having large estates, settles the whole i 

of his property, or subjects himself to unusual restrictions, or where the objects 
of his care are already provided for, or where be cripples his own power of en- 
joyment and disposition, by an unreasonable and excessive liberality towards 
his family. All these are, as it should seem, badges of fraud, though the settlor 
be not indebted at the time. 

In the case of FUzer v. Fitzer, 3 Atk. 511. which will be hereafter commented 
upon for a different purpose, the debt of the creditor arose subsequently to the 
voluntary settlement 
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being indebted at a future ||time, it is equally fraudulent, 
and ought to be set aside; and his Lordship resembled the 
case he was deciding to that of ChrisVs Hospital against Bud- 
gin and fVifef reported in 2 Vern. 683, where a husband, hav« 
ing taken several mortgages and bonds in the name of himself 
and his wife, for money lent by himself, the Lord Keeper looked 
upon the wife surviving him to be in the nature of a joint pur- 
chaser, and decreed against the heirs at law, but admitted that in 
the case of creditors, it might be fraudulent. If the principles 
above extracted be right, it would have been fraudulent against 
creditors, whether the husband did or did not stand clear of debts 
at the time the bonds and mortgages were taken ; and indeed, 
besides the suspicion which adheres to such creation of joint 
interests, it may be doubted whether that protecting construction 
which shields these provisions for unportioned children, extends 

itself to mere gratuitous settlements on wives. 
29 The decision in the case of Stileman v. Ashdown || shews, 

however, that the purpose of providing for a child must be 
unambiguous, and that the conveyance or settlement must be 
plainly calculated to effectuate the object proposed ; for we col- 
lect by inference from that case, that without any of those ex- 
trinsic badges enumerated in Twyne^s case, (for though the 
father had possession till his death, the presumption of fraud from 
that circumstance is answered by the title to the possession, 
which, as a father, he might claim by right of natural guardian- 
ship during the nonage of his child,) a pretende4 provision or 
advancement may stand condemned by its own inadequacy and 
incongruity, with respect to the design professedly in the con- 
templation of the parent and settlor. 



SECTION II. 

30 ||The phrases ' intent to defraud ' and ' intent to deceive,' 
which occur in the statutes under consideration, have some- 
times received a latitude of exposition from the resolutions in 
modern cases, which does not correspond with the ancient deci- 
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sions of judges familiarly conversant with the views of the legis- 
lature in framing those statutes.* 

Fraud consists either in a single act^ or in a continued series 
of acts^ and two parties are always necessary, — a person deceiv- 
ing, and a person to be deceived, — to give it that action and 
determination which renders it the subject of human cognizance 
and law (17.) A general purpose of fraud existing in the heart 
of a man, without a particular object, cannot be crime in any 
system of human law. Where fraud is made up of distinct acts 
their connexion becomes difficult to be traced and ascertained in 
proportion to their reciprocal distance, and the multiplicity 
of events with which ||they are incidentally connected. In a 31 
less complex state of manners its artifices were of simpler 
contrivance : deceit took a shorter aim ; the scheme and the 
final object were separated at smaller intervals, and were gen- 
erally present at the same time to the view of the close 
observer. The multiplied relations of life have refined the arts 
of deceit. As fraud has become more dextrous, its views have 
become more distant and less direct. And the prospective con- 
nexion between the original act and the ultimate purpose requires 
a longer course of deduction for its discovery and asoeitainment. 
The preventive activity of the law ought to increase in prc^or- 
tion to this growing difficulty of detection. Where the regular 
methods of scrutiny are baffled by evasive dexterity, summary 
expedients must be used, and the law provides for its own imbe- 
cility by sternly discountenancing all mystery and ambiguity of 

(17)9H. 6. 53. Poph. 143. Bridg. 128. 

*A deed ib fraudulent in law, if made by both parties to it, with intent to 
defraud creditoin, though there be a valuable consideration paid. Codagan ▼. 
Kennett, 4 D. i^ E. 432. 

It is held in Vermont, that if the grantee is knowing to the fraudulent intent 
of the grantor, although he has no wish himself to defraud, and paya a valuable 
consideration, that the deed is fraudulent and void against the creditors of the 
grantor. 4 Vt. R. 405. Astor v. Wells, 4 VfTheat. 466. 

But in the following cases it has been held that the deed is fraudulent, though 
a bonafidt grantee knew nothing of the fraud. Beale v. Guernsey, 8 Johns. R. 
446; Wickham V. Miller, 12 Johns. R. 320 ; Hildreth v. Sands, 2 J. C. R. 35. 

The title of a purchaser for a valuable consideration cannot be defeated by a 
prior voluntary settlement, of which he had no notice, though he purchase of 
one who obtained his conveyance by fraud, of which he the purchaser was igno- 
rant. Doe dem. Bothill v. Martyr, 1 N. R. 332. 
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action. The luxuriant intricacy of the legal modes of transfer 

and forms of technical proceedings, as they multiply the naeans 

of fraud, so they call for the increased vigilance of the law 

32 against colorable and || equivocal transactions. Legal artificial 
presumption at length comes in aid of this vigilance, and 

where experience has pointed out a successful engine of fraud, 
the very use of that engine is made in some cases to supersede 
inquiry into intention, by being itself turned into a strong pre- 
sumptive indication of fraudulent design. The hardship of sucfa 
presumptions (if any there be) is outweighed by their utility ; nor 
ought we to forget the difference between stated presumptions by 
statute (I), which are express and cautionary rules of conduct, 
and the presumptions of unwritten law, of which the heads of the 
learned are the only repositories. If a rule of construction, with 
respect to our transactions with each other, is for the public good, 
it is only necessary that it be clear and ostensible ; and no man can 
reasonably complain of a restriction upon his individual, 

33 which benefits him in his social ||capacity, if the terms of 
that restriction be intelligible, general and certain. 

The earliest expounders of the statutes of £lizabeth against 
fraudulent conveyances, appear to have attributed to both of 
them a spirit and meaning consonant to what has just been sur- 
mised : but they thought it more pointedly within the expression 
of the S7 Eliz. c. 4. to construe a voluntary gift or conveyance, 
if followed, though after a loag interval, by an attempt to con- 
vey to a purchaser for valuable consideration, as strong presump^ 
tive evidence at least of an intent to deceive. They determined, 
however, that the voluntary conveyance was good considered by 
itself, and good against all but one who purchased for a consid« 
eration of value ; but that when a purchaser of that description 
appeared, the first conveyance, coupled with the subsequent at** 
tempt to sell for value, made up a compounded evidence of 
fraudulent intention. The absurdity of making that fraud by 
ex post facto circumstances which was not fraud in the 
commencement \\(m,) cannot with reason be objected. 34 

(I) Lord Mansfield in 2 Bon. 1072. stttes the distinction between presump- 
tions jprounded upon evidence, and presumptions of law, which are not to be con- 
tradicted. The statutory presumption alluded to in the l%xt seems to be a third sort, 
depending upon an arificial rule of construction. 

(m) Vid. Chan. Cas. in Lord King*s time, Dew's v. Brandy and see the re- 
mark, by Doderidge, J. 2 Roll. 306. 
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Such objection if answered by the difference between making 
and proving, for though an act> which' must be considered 
as innocent when committed for want of evidence of the contrary, 
cannot be made criminal by subsequent events, yet evidence and 
presumption may well arise from subsequent events to annex a 
construction of guilt to that which stood free from imputation at 
first (n). The principle of this observation applies also to the 
statute of 13 Eli2. where debts are contracted subsequently to 
the voluntary conveyance, and where those grounds of favor 
which have before been considered do not exist in the case. 

In looking a little more inquisitively into the nature of this 
presumption of fraud or intent to deceive, as it arises upon 
these statutes, we are led to observe that || the fraud does 35 
not consist in the actual deception of the purchaser or cred-^ 
itor, but in making a conveyance with a view to deceive or de« 
fraud them^ which intent to deceive or defraud cannot be mani*' 
fest and determined until a purchaser or creditor arises: the 
whole is then regarded as one transaction by relation, and the 
fraud in the contemplation of the statutes is then complete. 
With respect to the statute 37 Eliz. c. 4. all that is necessary to 
be shewn, as constitutive of the fraud thereby intended, is a con* 
veyance made with an intent to decive a purchaser. This intent 
to decive is evident by a voluntary conveyance, coupled with a 
subsequent agreement to sell the subject of that voluntary con- 
veyance, and the fraud being complete in this stage of the trans- 
action, the purchaser may execute his bargain notwithstanding 
he has notice of the former voluntary conveyance(l8). It is not the 
accomplishment of the deceit on the purchaser that constitutes 
the fraud, but the deceitful intention in the seller manifested by 
his proceeding to the second conveyance. Though the purchase 
er be not deceived, a voluntary conveyance may still be 
fraudulent (o), and ||if so it is consequently void as against 36 

(n) Vid. ColviUe ▼. Parktr, Cro. Jao. 158. « Because it wm a Toltintarj eon- 
Teyanee at first, and shall be intended fraudulent at the be^innin^." For the 
numerous instances in which, in our law, subsequent acts are admitted to ezr 
pound original intention, vid. Downman^s Case^ 9 Rep. 11. Wingate'a Mazimf« 
Max. 37. Vid. also Lane 47. and Plowd. Com. 473. et seq. 

(18; Vid. Gooch's Case, 5 Co. 60 a. £q. Cas. Abr. 334. Ambl. 288. Cowp. 280, 
8 Brown C. R. o. 148. 

(o) In Gougk's case the opinion of Ld. Wraj seema to rest upon a conclusion 
Uiat the fraud is complete and sufficiently proved according to evidence implU 

5 
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him if he completes his purchase ; and the completion of 

his purchase by an executed conveyance (19) is necessary to 

qualify him under the statute to avoid the first conveyance, for 

the statute is express that the first conveyance shall only be 

37 void against the purchser, or || those claiming under him (p)* 
But by this avoidance of the first conveyance, besides the 

protection of the purchaser, the statute has secondarily in view 
the punishment of the deceit, and as the voluntary alienee is re- 
garded by the jealousy of the law, where circumstances and par- 
ties afford a possible ground for the presumption, as a participa- 
tor in the fraud, he is involved in a common loss by the operation 
of the statute. 

The loss to the seller is not so easily understood by those who 
regard only what has been the consequence of the statute, name- 
ly, the oportunity thereby given to the voluntary conveyer to de- 
feat his own antecedent gift by a sale for valuable consideration. 
But their difficulty is only the difficulty of intellectual separation. 
It arises, from viewing the consequences of that law as it has 
been since acted upon, instead of the pre-existent evil against 
which it provided. Before that statute, the purchaser was the 
party intended to be injured — the injury of the unsuspecting 
buyer was the speculation of the fraudulent seller. The scope 
and purpose of the act being wholly preventive, could not, 

38 II with consistency, look to the future existence of the thing 
against which it was made. It was calculated to remove 

and not to remedy. This mischief in its contemplation was an- 
nihilated by its provisions, and we take a wrong ground when 
we look to existing evils in the interchange of property for the 

ediy marked out by the statute, in the yerj proposal to sell. He put this case. 
A. seized of land in fee makes a fraudulent conveyance with an intent to deceive 
and defraud perchasers against the statute 27 Eliz. and continues in possession, 
and is reputed owner. B. enters into discourse with A. for the purchase of it 
and by accident B. has notice and knowledge of this fraudulent conveyance, 
and nevertheless concludes with A. and takes his assurance of him, in this 
case B. shall avoid the said fraudulent conveyance notwithstanding the notice. 
(p) So with respect to the relief which a court of equity gives on the 13 Eliz. 
c. 5. a creditor must complain, or a settlement cannot be set aside for fraud, and 
he must put himself in a situation to complain, by getting judgment for his debt, 
and stating that by the settlement he is defrauded. Vid. 1 Vesey, Jun, 160. 

(19) Vide the case of Holford ▼. Holford, Chan. Cas. 216. 
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explanation of that law. Before the statute 27 Eliz. the pur- 
chaser was the party in danger, and the hopes of advantage 
were with the projectors of the fraud against him, videlicit, the 
parties to the voluntary alienation. The efficacious ^prevention 
of that deceit, against the possibility of the return of which the 
statute provided, ought to be the governing rule in the construc- 
tion of its clauses, and to this purpose the potential existence of 
the mischief suppressed should be regarded as an actual and in- 
stant peril. The statute was meant to bear upon the voluntary 
alienee, and to relieve the purchaser ; but the safety of the pur- 
chaser produced by its successful operation has turned the re- 
gards of compassion towards the case of the voluntary alienee ; 
and we are apt to forget that, besides the unsteady direction and 
relaxing effect of these sympathies in the construction of 
|{a general law, the peril to the purchaser must revive under 39 
indulgence to the donee, who cannot be favored on any 
general principle of compassion, but at the expense of a claim 
more strong and meritorious. 

By thus considering the avoidance under the statute 27 Eliz. 
both as protective and suppliciary, and by regarding the fraud 
as perfected in its essence, though unexecuted in its object, by 
the voluntary conveyance made with intent to deceive, of which 
fraaddlent intent the subsequent contract is the proper evidence,, 
we see the reason of the unimportance of notice to the subsequent 
purchaser, who, if he has knowledge of the conveyance, sees the 
fraudulent intent disclosed in the very treaty of sale, and has 
only to complete his purchase, that by virtue of the valuable con- 
sideration, he may become qualified under this statute to treat 
that as void which he before perceive to be fraudulent. A di- 
rect notice communicated by the seller to the purchaser before 
the purchase completed, implies a self-contradiction, and was not 
to be supposed or provided for, and when the cases said 
that the || voluntary conveyance was void against the pur- 40 
chaser, notwithstanding such purchaser had notice, another 
kind of notice than that first mentioned must have been in 
contemplation.* If the notice is intrinsically contained in 



* Whenever the legal title is in A., and B. has an equitable interest or claim 
on it, and C. parchases it of A. or B., his title will be materially affected by 
notice of the intereit of the other. If A/s creditors have an equitable claim 
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the deeds which accompaDy the sale, though in common 
such notice may enervate the title and blemish the innocence of 
the purchaser, as where a man triies a conveyance of \ega\ estate 
with knowledge of an adverse equitable title or incumbrance, yet 
where the question turns wholly upon the intent to deceive in the 
vender, it cannot be said that the vender has purified himself by 
delivery of the title deeds, while he is silent as to the existence 
of a fact overthrowing the title (9), which, though it might ap- 
pear by an examination of the deeds^ he has tacitly contra- 

41 dieted by the very treaty of sale. If notice comes || to the 
purchaser from the voluntary alienee, or through any other 

extrinsic collateral or casual channel, that clearly can be no res- 
toration of the innocence of the seller — ^his original intent to 
deceive remains unabsolved. 

The decisions, however, in favor of purchasers with notice 
have by some been looked upon as unreasonable and unjust ; hot 
they cannot be unreasonable and unjust if they have followed up 
the spirit -of the statute, and if that spirit was reasonable and 
just, both which positions it is the object of these sheets to estab- 
lish. It has been said that ^^ if the construction of this act, which 
has certainly prevailed in favor of purchasers with notice, were 
traced, it would probably appear to have originated in the opinion 
^that the act avoided all voluntary conveyances wJiatever, though, 
continues the writer, it merely affects fraudulent conveyances 
(20)/' The great question in these cases is whether the particu- 
lar conveyance or settlement be void or effectual : it cannot be 

42 only voidable : it is || radically bad or good with respect to sub- 
sequent purchasers (r) ; and the question whether notice or 

(q) This mast be understood retrospectivelj to the time when the st&tiite 
was made, the provisions of which necessaril/ suppose such a consequence from 
making a voluntary conveyance, and afterwards a sale to a purchaser. 

(20) Fonbl. Treat. £q. 1 vol. 271. npte. 

(r) The case cited in 2 R4>11. 35. is very strong to shew this subversive effect 
of the statute 27 Eliz. — A voluntary conveyance was made with a fraudulent 
power of revocation, and the person who made the conveyance, afterwards bar- 
on his estate, and he conveys it, to wrong them, to B. who has notice of this 
claim, B.'s title is bad and he will be considered as trustee. Crane v. SUckUt ^ 
Trusu$. 15 Vt. 252 ; R; S. Vt. Cap. 29. sec. 34 ; 2 N. H. 93. 

But see Baxter et al. v. Currier ^ TruiUe^ 13 Vt. 615 ; HuUhUu t. Bawlef^ 
9 Vt. 295. 
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not to a subsequent purchaser must either influence and be involved, 
in the decision of that principal question, or it must come after it 
and control the consequences to be inferred from it. But it can- 
not be involved in tjie decision of that question if the accident of 
notice to a purchaser may be consistent with an intent to deceive 
however that intent may have failed of its accomplishment, and 
if a direct express notice cannot be supposed in the case. An 
attempt has already been made to shew, that a casual indirect 
notice is no proof of honesty of intention in the seller. Though 
a direct express notice immediately communicated from the 
seller to the purchaser is certainly inconsistent with ||an in- 43 
tent to deceive such purchaser, yet we cannot suppose such 
folly in the seller as that he should give such notice without tak- 
ing it first for settled that his former voluntary conveyance was 
void, for otherwise it would imply a contradiction of his own 
proposal to sell.* No reasonable man, therefore, would himself 
give such notice but because he relied upon this neutralizing con- 
struction of the statute with respect to all notice whatsoever. If 
such notice would vitiate the sale, it is plain the person intend- 
ing to purchase would break off the treaty. We cannot suppose 
l^uch a notice, therefore, but as a consequence of the nullity of 
effect given to it by the before-mentioned construction of the 
statute, and as impossible to have happened without absurdity^ 
before such a construction was settled. We must suppose, there- 
fore;"all notice to be inoperative before such an express notice 
can be supposed to be given, and consequently in the discussion 
of the question^ whether notice to a purchaser be operative or 

gained and sold the subject of that conveyance for valuable consideration, upon 
a condition : the condition was broken and yet the first eonveyance was not 
restored, for the estate having been once sold to a purchaser, the first convey- 
anea was irrecoverably gone by the construction of the statute. 



* Notice must be real, and must come from one concerned ; but it may be im- 
plied. Wildgoose v. Wayland, Golds. 147. Cromwell's case, Tothill, S254. 

Notice to an attorney or agent of a purchaser, is notice to him. Astor v. 
Wells et oZ., 4 Wheat. 446, 448. 

Any matter sufBcient to put a purchaser upon inquiry, is good notice to him; 
M when he sees one in possession acting as one having claim. Jackson v. Cad- 
weU, 1 Cow. G22; 15 Johns. R. 537 ; 1 Gallis. 4t ; 1 Wash. C. C. R. 70. 

Lw pmuUn* is constructive notice to a purchaser. 3 Hammond's (Ohio) R. 
641 ; Dane's Abr. Chap. 116, art. 6, sec. S, and cases there cited. 
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not, we must exclude the idea of a notice express and direct. 
By^ getting rid of this idea we deliver the ||8ubject from a sort of 
puzzle or petitio principiiy or, in other words, from the difficulty 
created by fallaciously confounding with the terms of the ques- 
tion a subject matter which w^hout an absurdity cannot be sup- 
posed to exist till the question is decided. 

If this full express notice imparted immediately by the seller^ or 
by his authority to the purchaser, cannot be supposed to happen 
but upon an assurance that the first conveyance was void, it must 
imply also an assurance that once void it is incapable of confirma- 
tion. 

If the first conveyance be not void, then notice cannot deteri- 
orate the condition of the purchaser. If, on the other band, the 
first conveyance be void, sut)8equent notice however imparted 
can have no effect, in such case the operation of notice is antici- 
pated by the destruction of the subject* (s). 

(s) Buller v. fVaterkausBf reported in Sir Thomas Jones, 94. was a case upon 
a power of revocation included in a settlement by a father and mother on 
45 their son's marriage, which power ||being restrained to be exercised only 
with the consent of four trustees, or the suryivor of them, was adjudged out 
of the statute 27 Kliz.c. 4. And there was there a plain valuable consideration: 
It is true that Pollexfen at the bar mentioned the circumstances of notice as to 
the purchaser as precluding any inference of fraudulent intent as against him, 
but as there was quite enough in the case to support the settlement without any 
resort to this reasoning, it cannot be known what stress the court laid upon it. 

And in Fitx-Jamu t. Jlfoy^, 1 Sid. 133. that the purchaser had no notice of 
the first conveyance, is made an ingredient in the statement of the case, yet as 
it does not appear to have made any part of the foundation of the opinion of 
the court in the direction given to the jury, it is only a proof of the sense the 
reporter entertained of its importance. 

The same observation applies to the case of Colville v. Parker ^ Cro. Jac. 158. 
quod vid. 

Where facts, which have no influence on the judgment of the court, find 
their way to the statement of a case, the student is sometimes misled by the re- 
porter's apparent appreciation of them too hastily to conclude them of impor- 
tance. In Goodright v. Moses^ 2 Black. 1019. where the purchaser of the estate 



* As to the registration of deeds being notice to subsequent purchasers, see 
2 £q. Ca. Abr. 615, pt. 12 ; Sugden 506 to 509—538—539 ; Marshall v. Fisk, 6 
Mass. 24 ; Peters v. Goodrich, 3 Con. 146; Johnson v. Staggs, 2 Johns. R.510; 
Frost V. Beekman, IJ. G. R. 298 ; Fisk v. Gordon et al. 10 V t. R. 288 ; Cun- 
ningham et al. T. Buckingham, 1 Hammond (Ohio) R. 264. 

But recording a deed in a wrong county, required by law to be recorded, is 
not eonstraotive notice in law or equity, for neither requires one to look for it 
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SECTION III. 

II A principle of adherence to the strict import of the 
phrases '' intent to deceive" and '' ititent to defraud/' which 
occur in these statutes, may seem to justify the opinion of some 
ancient lawyers, that only that person who could be considered 
as the object of the fraudulent intent, was qualified to treat the 
fraudulent conveyance as void. If a voluntary gift or con- 
veyance be made with a manifest intention to effect a purpose 
which discovers no original design of defrauding those who 
come to take advantage of the statutes, they shall, according to 
this opinion, have no relief, although their particular interests 
may be consequentially affected. A similar principle of construc- 
tion, before the making of those statutes of Elizabeth, which 
are our present concern, seemed to prevail in the decisions of 
the judges upon other statutes made in suppression of fraud ; 
the resolution in || fVarneford^a case determined in the third 47 

claimed under and stood in the place and character of a volunteer aa aga'mstthe 
former lessee, who was a valuable purchaser of his lease, (it being at rack rent)^ 
is not easy to see how the notice which the purchaser of the estate is represented 
to have had of this lease could have influenced the question. But it may be 
remarked that this circumstance of notice is often mentioned in the report of a 
case with an air of importance, when in point of effect, it is perfecUy neutral. 
X Vid. 2 Vem. 327. 



in a wrong county. 12 Johns. R. 140 ; 2 Johns. Ca. 85 ; Leneve v. Leneve, 
Amb. 438; Taylor v. M' Donald, 2 Bib. 420; Heister^s Lessee v. Fortner, 2 
Binn. 40; Lyle v. Ducomb, 5 Binn. 585; 1 Munf.'38. 

The registry of a subsequent deed,' gives no priority over a former deed not 
registered, when the grantee, at the time of its execution, had notice of the 
first deed. Jackson v. Leek, 19 Wend. 339. 

But the grantee must have notice at the time of its execution. Brackett et ux. 
T. Wait & Monlton, 6 Vt. R. 411 ; Corliss v. Corliss, 8 Vt. 373.; 3 Vt. 255 ; Mor- 
rison et al. V. Stattuck et al. 1 D. C. R. 42. 

Actual notice of an unregistered deed is sufficient to put a subsequent pur- 
chaser upon his guard. Lessee of Cunningham v. Buckingham, 1 Hammond, 
264 ; 1 J. C. R. 301, 575; 2 do. 155, 161, 172, 479, 603. 

The object of the registration acts is to protect subsequent purchasers. They 
have no effect to vitiate the conveyance between the grantor and grantee. James 
V. Gibbon, 9 Ves. jr. 407 ; 1 Deac. & Chit. 100. 

Where a deed of the east half of a lot, is recorded as a deed of the west half, 
an after purchaser, who has no notice that the deed recorded is diflferent from 
the original, will be protected. Sanger v. Craigue, 10 Vt. 555. 
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y^ar of Elizabeth was founded upon it. That 
follows : A man holding lands of the queen in capite by knight's 
service, made a feoflfment of the same with a fraudulent intent 
to defeat an execution for damages in which he had been con- 
demned in B. R. but the course he took was by annexing a con- 
dition to the feoffment, such as is within the letter of the statute 
52 Hen. 3. c. 6. against fraudulent conveyances to defeat lords 
of their wardships, (which right of wardship is preserved or 
rather affirmed in the statute of wills (1)» 32 Hen. 8. c. I . together 
with other fruits of tenure, as to one third of the lands so alien- 
ated) and upon the feoffer's dying, the heir being within age, 
the question was whether the heir and the third part of the lands 
should be in ward. And in the court of wards it was resolved 
against the queen, upon the ground that the intent was to save 
the estate from the execution and not to defraud the queen, and 
so against her majesty there appeared no covin (2). The case 
of Tyrer and Littleton, cited in the case of the Chancellor oj 
Oxford (^), was thus upon the the special verdict : Thomas 

48 Tyrer was ||seised in fee of lands held of the manor of B. 
fealty, rent, suit of court, and the render of the best beast 

upon the death of every tenant in fee simple by way of heriot, 
and Thomas Tyrer being so seized, in consideration of an inten* 
ded marriage between his son John and one Joyce Grore, enfe^ 
offed the said John of the said lands to hold to him and his heirs. 
— John before his marriage by indenture demised the same lands 
to his father Thomas for a term of 40 years, if Thomas should 
so long live, and this he did with intent to deprive the wife of 
the benefit of her dower until the death of the father. T6e mar- 
riage took effect and afterwards Thomas died, living John the 
son, and whether a heriot was due to the lord upon his dying 
possessed only of the term of years, upon the ground that the 
'feoffment and demise were fraudulent against the lord was the 
question. And because it was found by the special verdict, that 
the tent of the feoffment and demise was to deprive Joyce of the 
benefit of her dower, until the death of the father, it was 

49 held that the transaction should not be extended by ||cono 

(1) Vid. Bingham's case, I Rep. 63 b. 

(2) Dyer, 192 b. 167 b. 

(3) 10 Report 56. 
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struction to any other intent.* And the principle of Warne- 
fordCs case abovementioned was relied upon, which decision it 
was said was applicable a fortiori to the case then before the 
court, because in WarnefordCs case there was such a fraudu* 
lent intent as would have avoided the conveyance as against ere* 
ditors, had any such appeared to dispute its validity ; but in 
Tyrer v. lAttleton^ the real intent was not fraudulent. 

The complaint of the preamble of the statute, 13 Eliz. c. 5. 
is, that feoffments, grants, alienations, conveyances, &c. had 
been contrived, and devised of malice, covin, collusion, or guile, 
to the end, purpose, and intent to delay, hinder, or defraud 
creditors and others of their just and lawful actions, suits, debts, 
accounts, damages, penalties, forfeitures, heriots, mortuaries, and 
reliefs, and the enacting clause avoided such feoffments, &c. 
made with such intent, '^ only as against such person or persons 
whose actions, suits, debts, (&c. were, should, or might be distur- 
bed, hindered, delayed or defrauded."** This avoiding 
clause ||might seem, perhaps, by analogy of principle with 50 



* A conveyance by a husband, shortly before hia death, of all bis property, 
real and personal, to h|^ children, without a valuable consideration, and with an 
intent to defeat the wife of her dower and her share of his personal estate, secu- 
ring at the same time the possession, use and control of it, during his life, is 
fraudulent, against the claims of the wife and will be set aside. Thayer v. 
Thayer et al. 14 Vt. R. 107 ; do. 185. 

A creditor may maintain a trustee process against the vendee of property 
fraudulently purchased, to keep it from being attached ; or where one disposes 
of all his property, to secure a future support through life, making no provi- 
sions for the payment of his debts, the sale as to his creditors is fraudulent and 
void. Crane v. Stickles Sc trustee, 15 Vt. R. 252; R. 9. Vt. th. 27. §34. 

But a voluntary settlement in favor of wife and children, is not impeachable 
on that ground alone by subsequent creditors. Sexton v. Wheaton et oz. 8 
Wheat. 229. 

A secret conveyance of her property by a woman, immediately before her 
marriage, is a fraud upon the marital rights of the husband. C. C. U. 8. P. 
Oct. 1821. 

** Actual fraud in the conveyance of property, may be shown by a creditor, 
although his debt accrued subsequent to the coaveyance sought to be avoided. 
Wards worth v. Havens, 3 Wend. 411. And although the plaintiff have a mere 
right of action ; as for a breach of promise of marriage. Lowry 7. Pierson,2 
Bailey's R. 324; Hoke v. Henderson, 3 Dev. 12; O'Daniel v. Crawford, 4 
Dev. 197; Iley v. Niswanger, 1 McCord*s Ch. R. 521; Doyle v. Sleeper, 1 
Ottoa's (Ky.) R. 532 ; Browo v. McDonald, 1 Hill's Cii. 303. 

6 
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the cases just cited, to be capable of a distributive construc- 
tion with respect to the different classes of persons, whose 
interests or claims were the objects of the fraudulent intent. 
A clear intent to defraud a creditor, though it vacated the gift or 
conveyance as against all creditors, might not, in some opinionSj 
let in any other rights than those of creditors ; so as that per- 
sons, claiming by forfeiture, or entitled {o heriots, penalties, or 
mortuaries, might be excluded from the benefit of the statute, ia 
such a case. 

It might have been considered perhaps also, that if a plain in- 
tent to defraud one particular description of persons were con- 
strued to vacate the conveyance, or other fraudulent act, as against 
all whose claims might be consequentially affected, the vindicatory 
justice of the statute would be too much stretched, and the re- 
pose of titles too easily disturbed. And it might have seemed, 
that as the voluntary conveyance may in fact be innocent, not- 
withstanding the statutory presumption arising from a subsequent 
act or attempt, the offensive matter, which consists in the 

51 II intent to deceive, ought only to vitiate the conveyance to 
the extent of the meditated fraud, and that the statute did 

not design that the partial dishonesty of the donor should carry , 
to the voluntary alienee, consequences more ruinous than the 
subversion of the specific fraud, which was actually in pro* 
jection. 

But with how much reason so ever it may be contended, that 
a fraudulent gift or conveyance, within the statute 13 Eliz. with 
whatever intent made, is rendered void, by the strong words of 
that act J against all persons whose interests or claims are enu<* 
merated therein ; yet this aigument will not bear out the infer- 
ence of fraudulent intent, as against a subsequent purchaser^ 
from the circumstance of the seller's having been indebted at the 
time of the settlement or conveyance, or warrant the reasoning 
which ascribes to the fact of being indebted in such a case, any 
confirmatory indication of fraud, as against such subsequent 
purchaser. If the design of the person conveying, be to 

52 defraud his creditors ; any intention of fraud with respect jjto 
a purchaser, becomes by so much the less presumable ; and 

though it may be true, that distressful circumstance are a gen- 
eral temptation to dishonesty, yet, the purview of the statute 
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looks only to a particular intent, and that intent is only discern- 
able in the natural concert of motives and actions. The contrary 
reason confounds the operation and objects of the two statutes, 
and converts the evidence of intent under the one, into an 
evidence of intent under the other, where the two several 
intents have distinct and divergent aims (a). But, in Doe 
V. Routledge (4), which was a case between a subsequent 
purchaser and a prior voluntary alienee, on the 27 Eliz. c. 4. the 
argument from the mouth of the venerable chief-justice adopted 
the inference, to which the above reasoning is opposed in the 
following remark, ascribed to him ||by the reporter, ''one great 53 
circumstance, which should always be attended to in these 
-transactions, is, whether the person was indebted at the time he 
made the settlement \ if he was, it is a strong badge of fraud."* 

But it is not only in Doe v. Bxyidledge^ that the doctrine above 
considered has failed of confirmation ; in the case of the King 
V. Earl of JSottingham et al, (5), it was forcibly impeach- 
ed. To remove out of the way the solemn and well-considered 
opinion of the judges in Wameford's case, a difference was 
taken between cases, wherein the question of fraud was inte- 
grally before the judges, and such wherein the verdict of a jury 
had found an actual fraud, but Contrived for another pur- 
pose and against another person, than the purpose imputed, 
and the person complaining. fVameford^s case was, indeed, 
as was observed by the court, in Tyrer v. Littleton, above 
cited, particularly strong, since, as the real intent was in itself 
fraudulent, it seemed to be within the reason on which the 

(a) In Beverly v. Gatacre, 1 Roll. Rep. 305. which wai the case of a settle- 
ment, and subsequent conveyance for valuable consideration, it is true that 
great stress was laid by the judges upon the question, whether the bettlor was 
indebted or not, at the time of the settlement ; but it is to be observed, that the 
• purchaser^ in this case, was virtually a creditor, and took the conveyance as a 
security for his debt. 

(4) Cowp. 711. (5) l,ane4t. 



* It is held in Doe d. Otly v. Manning,. 9 East. 59, that a voluntary convey- 
ance will be set aside, as fraudulent, in favor of a subsequent purchaser for the 
value, though the latter have notice of the first deed. But this doctrine has 
been shaken, if not overruled, Buckle v. Mitchell, 8 Ves. 110 ; Hndnel v. Wil- 
der, 4 M'Cord*s R. 294 ; see also Sterry v. Ardin, 1 J. Ch. R. 264 ; Richer v. 
How, 14 Mass. 139. Bat see Smith v. Lowell, 6 N. U. 67, and cases there cited 
by Richardson, Ch. J. 
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decinons in Doctor Eais*9 (6) and Saunder^M case (7), in Piow- 
den'B Commentaries were^foanded. The Earl of JKotiing- 

54 Aum'^ll case (8) in which this reasoning, from the criaiinal 
law occarSy was as follows : " Sir Robert Dudley intending 

to tra? el beyond the seas, by indenture for raloable consideration 
expressed, but none paid (9), conveyed the manor of Killing- 
worth, among other lands, to the Earl of Nottingham, in fee, 
and in the deed there was a proviso, that, upon the tender of an 
angel of gold, all should be roid ; and covenants were added, 
on the part of the bargainees^ that they should make all such 
estates as Sir Robert Dudley appointed ; after which, Sir Robert 
Dudley, by licence from the King, went to Venice. The bar- 
gainees aftecwards, made a lease to Sir Robert Lee, to the in- 
tent, that the Lady Dudley should take the profits of part, for 
ten years, if the estate of the bargainees should continue so long 
unrevoked. — Upon the Icing's having notice of some mal-prac^ 
tices of Sir Robert committed on his travels, commanded him, 
by privy seal, to return, upon pain of forfeiture of all bis 
lands, and afterwards upon his non-compliance, a commission is- 
sued to inquire what lands and tenements, &c. Sir Robert 

55 Dudley had, or others upon trust for him, or ||to his use, 
and the jury found the facts specially, but no fraud ex- 
pressly ; whereupon the King exhibited his bill, in the exche- 
quer, against the bargainees, and Sir Robert Lee, their lessee, 
who made a true discovery of all these facts ; and it having been 
contended by the counsel for the defendant, that no fraud could 
be here imputed, since it could not be supposed that when the Earl 
applied for a licence to travel, he foresaw a countermand of his 
licence, or intended to commit a contempt by his refusal to re- 
turn, and so to save his lands by the conveyance of them to 
another : and fVame/ard's case having been cited to shew that 
even where a special verdict had found actual fraud, but with a' 
different object from that which was imputed, the sufferer by the 
fraud, against whom no injury was intended, could not avoid 
the fraudulent act ; it was answered by the King's counsel that 
" the contempt subsequent, was sufficient proof of the precedent 

(6) Plowd. Com. 100. matters of the crowD, happening at Salop. 

(7) Plowd. Com. 473. the Queen y. Saundeni & Archer. 

(8) i-ane 44. (9) 1 Keb. 770. 
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conjecture ; that the conveyance was fraudulently made, to pre- 
vent the prejudice which might accrue by such contempt, 
and that the judges ought to make such Ijconstruction upon 56 
the subsequent act." The beforementioned cases were cited 
from Plowden, to shew that the judges considered the first intent 
as proved by subsequent and secondary actions ; and that, there- 
fore, where, in Saunders* case, the party, having an express in- 
tent to poison his wife, delivered to her a poisoned apple, which 
she not knowing it to be poisoned, gave to her child, who died 
in consequence of eating it, the indictment stated, that the said 
Saunders, of malice aforethought, &c. intended to murder the 
said child. So also, in the other case, cited from Plowden, 
where it was proved that the murderer intended to kill A. but 
that B. interposing in the affray, was slain accidentally ; there, 
though, in truth, there was no primary intention to kill B. yet 
such intention was imputed by legal collection. It was consid- 
ered that there was intentio legalis, though not actualis. 

The doctrine of those cases, so ably reported by Plowden, is 
existing law ; but the propriety of the application of it, to 
questions of fraudulent intent, upon || these statutes of Eli- 57 
zabeth, may perhaps be subject to doubt. The finding by 
the special verdict of the jury in Warneford^s case, of an intent, 
different from that which was charged, seems clearly to have 
prevented the application of the above stated rule, of criminal 
construction, to the circumstances of that case. Yet it is not to 
be supposed, that the jury found a verdict against the direction 
of the court, which, if it had recognized the said principle, as 
applicable to the case before them, would have directed a ver- 
dict in favor of the queen. In the case above mentioned of 
Tyrer v. Littleton^ the redemise was not made with an unlaw- 
ful intent, and the real intent being found by the jury, the court 
could not presume fraud against the verdict. The arguments in 
that case, however, go the whole length of Wameford^s case, 
which seems to have established the rule, that, where a particu- 
lar intent is found by a jury^ though that intent be unlawful 
and fraudulent, yet, if a different intent is the ground of the 
charge, and a person not intended to be injured, makes applica- 
tion for relief, the fraudulent conveyance shall not be avoided. 
The effect of the finding of a jury, as in fVame/ord's 
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II case, is admitted in the case of the Earl of Nottingham ; but 
it seems to have been there the preTailing opinion, that if proof ap 
pears of a fraud under the statute meditated against one, who does 
not come to complain, yet, that any person consequentially injured 
thereby, in respect of any right or interest expressly guarded by 
the statute, may apply the fraudulent intent (10) to himself, and 
that courts and juries ought to regard the subsequent matter as 
attracting, in legal consideration, the maglignity of the prioiary 
intention, and consummating the incipient fraud. — So far, per- 
haps, the doctrine is upheld by the strong and general language 
of the statute 13 Eliz. which seems to justify the obserration of 
Sir William Jones (11), that if a man makes a fraudulent gift, 
to defraud a creditor solely, it is void against all those who are 
within the statute 13 Eliz. But it seems to be too great an ex- 
tension of this doctrine, when it is admitted to confound the 
presumptive evidence of intent in the construction of these two 
several statutes of Elizabeth. And it is clear, that if the rule 
above adverted to, as borrowed from the criminal law, 

59 II be admitted in the interpretation of these statutes, it will 
warrant the legal deduction of intent under one, from the 

actual evidence of intent under the olhen But, it should seem, 
that as these statutes were made for the protection of subsequent 
interests, and are, in that view, introductive of new laws, and 
since they have been considered by the most judicious expositors 
as effecting their object, by new and special rules of presumptive 
evidence, it might be unsafe to apply to them any species of tes- 
timony, or principle of construction, not practically involved in 
the exigency of their operation. Upon the whole, therefore, it 
seems that though the circumstance of a man's being indebted, 
before making a voluntary conveyance or settlement, may be 
admitted as evidence, where the person contesting it is within 
the statute 13 Eliz. yet, notwithstanding the dictum in Doe v. 
Routledge, the proof of such a fact ought rather to prejudice 
than advance the claims of a purchaser. 

With respect to which case of Doe v. Routledgef we may 

60 be permitted generally to remark, that besides ||an intima- 
tion of doubt, as to the grounds and propriety of the 

(10) The intent to deceive ia not trayeiBable, Sid. 96, (11) Palm. 415. 
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decisions which have ruled notice to be inoperative in these cases, 
and the importance which it has endeavored to attach to the 
question, whether the person conveying be indebted or not at 
the time of his conveyance, in cases where the claim is made by 
subsequent purchaser, it contains some liberal notions on these 
statutes of Elizabeth which it is hoped will not propagate the 
spirit of emancipation among others, on whom the authority and 
science of our ancestors make but too weak an impression. 



SECTION IV. 

IJThese preliminary topics prepare us for the investigation 6 1 
of the question, whether fraudulent or not fraudulent, as 
such question is affected by the existence or non-existence of a 
valuable consideration within the purview of the statutes above- 
mentioned. Whoever reads these statutes of Elizabeth will find 
little or no reason for the law they promulge, unless he sees in 
the context of each of them the design of casting upon unpur- 
chased gifts and conveyances, at least a presumption of fraud, 
and the burthen of their own vindication. Venerable authorities 
have adjudged the want of apparent valuable consideration to 
furnish only a presumption of the fraud intended by parliament, 
while great names have not been wanting to sanction the 
doctrine that at least in cases falling within the ||statute (a) 62 
S7th Eliz. the voluntariness of conveyance is meant by the 
statute to be identified with fraud; and that the want of such 

(a) In some of the instanoea already produced the courts have shewn a dis- 
position to give a stronger effect to the 27th Eliz. in favor of purchasers, than 
to the 13th £liz. in favor of creditors ; as a reason for which Lord Hardwicke, 
in Russell v. Hammond, 1 Atk. 15. observes that in the cases under the 27th 
Eliz. a man has actually paid money for the estate. See also the distinction 
taken by Lord Hardwicke in Townsend v. Windham, 2 Yes. 10. and see 3 Atk. 
412. But in the Treat, of Eq. 1 vol. 268. last Edit, it is said by the author, 
that voluntary conveyances are void by the express letter of the statute 27th 
Eliz. and see 2 Vern. 327. Shaw et al. v. L. Standish ; a distinction, however, 
which ought to be cautiously admitted, and can only be maintained to a limited 
extent ; for the proviso in the 13th Eliz. which explains the purview of the act, 
except* only estates conveyed upon good consideration, and bona fide. 
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consideration as that statute regards necessarily vacates the con- 
veyance for the benefit of those within the relief of the statute. 
These notions, which apparently contradict each other, are per- 
haps not so irreconcilable as they appear at first ; and though 
they have kept the question long vibrating between two 

63 opposite attractions, are capable of being || approximated by 
an attentive comparison of their principles. . 

Although it be admitted, in conformity with the more rigorous 
opinion, that a conveyance plainly voluntary, coupled with a 
subsequent endeavor to sell, is conclusive evidence of fraud as 
against the purchaser, and must be so explained to, and found 
by a jury : yet the question is still open as to what shall be con- 
sidered volwUary in the full and obnoxious sense which the 
context of that statute imports. We may remark, without 
straining after subtleties, that the word voluntary has many 
shades. There are many degrees between conveyances so absc- 
lutely voluntary as to be ^without any interchange, condition, 
equivalent, or mutuality of interest to support them, and convey- 
ances in which the actual consideration of money, or trafiicable 
price, is only wanting. An apparent want of consideration for 
the transfer of an estate may, it is true, upon the most reason- 
able construction of the statute, raise a presumption of fraud ; 
but we may, perhaps, without hostility to either of the con- 

64 tending opinions above ||stated, observe, that this presump- 
tion of fraud, arising from the want of the actual consider- 
ation of price, may be repelled by many obvious inducements of 
interest in the parties, which, though falling short of a balanced 
equivalency, may yet take the case out of the statutes. A re- 
conciling medium may perhaps be discovered, at least in a great 
majority of instances, (which is all that can be hoped for on 
controverted legal points) between apparently discordant deter- 
minations on this subject. When authorities occur, in which 
the rule is rigorously laid down concerning the effect of the volun- 
tariness of a conveyance or settlement, we shall seldom violate 
the principle of the case by contracting the import of the word to 
the total want of all subject of stipulation or condition between the 
parties, and, where presumptive evidence only is allowed to the 
voluntariness of a conveyance, by enlarging its sense so as to 
embrace within it all such cases as are marked only by the mere 
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want of such ostensible considerations as move the parties 
to a regular contract,* The || diversity of doctrine on this 65 
subject seems partly owing to the ambiguous and unsettled 
meaning of the word volun$ary, and the controversy has perhaps 
sometimes existed without a radical difference' of opinion. It 
may be found, that in many cases wherein there appears an op- 
position of principle, there \s in truth only a difference in the 
scope and boundary ascribed to a single term. 

Till the word voluntary has a more settled meaning in our 
law, a more sparing use of it than is generally made might be 
better for the elucidation of the present subject. It has not been 
adopted by the statute, and therefore has no technical propriety 
on that ground to recommend it. Delivered from its verbal am- 
biguity, the subject will be best considered by attentively regard- 
ing the reasons on which the reported decisions may be main- 
tained by the facts and circumstances belonging to the whole of 
each case, without too implicitly attending to the literal ex-' 
pression, or always ||bounding our views to the professed 66 
ground of the judgment. His will be a fortunate case, 
whose investigations will furnish him with a certain criterion on 
this fluctuating subject. These observations aspire only to show 
that, as a general rule resulting from a comparison of the diffe- 
rent cases in the books, from which any clear grounds of decision 
can be extracted, it may be concliided, that a presumption of 
fraud properly arises upon the statute 27th Eliz. cap. 4. wherever 
a conveyance is made without a plain consideration of value; 
which presumption may be repelled by shewing, that the trans- 
action or treaty on which the conveyance was founded, virtually 
contained some conventional stipulations, some compromise of 
interests or reciprocity of benefits, that point out an object and 
motive beyond the indulgence of affection or claims of kindred, 
and not reconcilable with the supposition of intent to deceive a 
purchaser. But that where no reciprocation of benefit, no sub- 
stantial interchange, compromise, or condition, can be made to 
appear, and the case shews on one side a perfect blank, or 



• There are two things, and but two, essential to enable an after purchaser to 
avoid a prior conveyance. Ist, the grantor, in the first conveyance, must iiv- 
t^nd fraud } 2d. the after purchase must be fair and for a just price. 

7 
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where no ||inducement appears but the suspicious attraction 
of proximity of relationship, such a conveyance, coupled with 
a subsequent negotiation for sale, is evidence conclusive of the 
statutory fraud, and imperative upon courts and juries.* 

Without some principle of steady direction the progress through 
the apparent contradictions in the cases upon this question is 
wearisome ; and the search is increased in difficulty by a disa* 
greement in the sentiments expressed at diflerent times by the 
same judges. In the before-mentioned case of Townsend v. 
Windham (1) we find the following observation of Lord Hard- 
wicke upon the statute 27th Eliz. c. 4. ^' Every voluntary con- 
veyance made, where afterwards there is a subsequent convey- 
ance for valuable consideration, though there be no fraud in that 
voluntary conveyance, and the person making it be not at all in- 
debted, yet the determinations say that such mere voluntary 
conveyance is void at law by the subsequent purchase for 

68 II valuable con8ideration."(&)** But in the case before cited of 
Itussel V. Hammond (S), his Lordship shewed himself to be 

aware of the judicial opinions in the cases of Sir Ralph Bovey (3) 
and Lard Tenham Mullins (4), and subscribes to the doctrines 
of those cases and others which will be hereafter noticed. The 

(b) In the case of White y. Sansom, 4 Atk. 412. Lord Hardwicke obserred, 
that he had hardly known an instance where a Toluntary conyejance had not 
been held fraudulent against a subsequent purchaser; and see his Lordsbip^s 
opinion in Bennett t. Musgrove, 2 Ves. 57. to the same efiect as to the con- 
struction of fraudulent conveyances io a court of law. 

(1) 2 Ves. 10. (2) 1 Atk. 15. (3) 1 Vent. 193. (4) 1 Mod. 119. 



* It is clearly settled, that a voluntary settlement in favor even of strangers, 
by one not indebted at the time, and meaning no fraud, is good against subse- 
quent creditors. Stephens v. Olive, 2 Br. Ch. R. 90 ; Lush v. Wilkinson, 5 Ves. 
384 ; 12 Ves. 155 ; Halloway v. Millard, 1 Mad. 414 ; Battersbee v. Farrington, 1 
S wanst. lOG ; E. I. Co. v.Clavell, Gilb. £q. R. 37 ', Les. of Ridgeway v.Underwood 
C. C. U. S. N. J. Oct. 1821 ; Gilmerc v. N. A. Land Co., 1 P. C. Q, R. 460 ; 
Jackson v. Seward, 5 Cow. 67. 

A deed fraudulent as to creditors, cann6t be avoided by a creditor, the con- 
sideration of whose claim is illegal. Alexander v. Gould, 1 Mass. 165. 

** Moore 602,615 ; Gore v. Brazier, 3 Mass. 541 ; Inhabitants of Worcester v. 
Eaton, 11 do. 368; Hills v. Elliott, 12 do. 26; Dexter v. Harris, 2Masonr531 ; 
Bean v Smith, 2 do. 252 ; Catheart v. Robinson, 5 Pet. R. 264 ; Doe d. Tun- 

■till V. Bottcrill, 2 N. dt M. 64. 
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decision in White v. Huasey (5) agrees with the abbve opinion 
of Lord Hardwicke, cited from the case of Tovonsend v. Wind- 
ham ; the commisioners, all agreed, that they might decree a 
conveyance to be .fraudulent merely for being voluntary, and that 
without any trial at law. 

Again, in the case of Gardiner v. Painter (6) it was said, 
that it can never be a question, whether a \\voluntary settle- 69 
ment be good against a purchaser. In favor of this con- 
struction the case ofiHungetford v. Earl is frequently mentioned 
in the books (7) ; and it is further countenanced by the opinion 
of the court pronounced by Ch. J. De Grey in the case of Good- 
right v. Moses (8), We may observe too, that the learning of 
Lord Hardwicke (9) and Lord Mansfield (10) drew from them 
respectively an admission, that the authorities had greatly incli- 
ned to the doctrine of the foregoing cases. ^ ^ 

These cases, however, are balanced by others expressed in 
very different language. A contrary doctrine is by some thought 
to be insinuated in Fitz-James v. Mays (1 1), where it was held 
that the first conveyance, which was purely voluntary, might be 
fraudulent. The case of Jenftin^ jr. Kemys (12) contains an 
opinion of Lord Hale^ that a voluntary settlement was only 
to be taken as presumptively fraudulent against a subsequent 
II purchaser. In Sir Ralph Bovey^ s case (13), the effect 70 
of the voluntariness of a conveyance in the opinion of the 
same judge was confined to presumptive evidence. In Douglas 
V. Ward (14) we have also the authority of the court for the 
same doctrine on voluntary conveyances. It was admitted in 
Holford V. Holford (15), that a voluntary conveyance was pri- 
ma facie fraudulent against a conveyance for consideration. A- 
gain, in Lavender v. Blackstone (16), Lord Hale maintained the 
admissibility of circumstances to explain the motives of a volun- 
tary conveyance, and to repel the presumption of fraud, which 

(5) Free, in Can. 13. (6) Sel. C. in Temp. Ld. King. 69. 

(7} 2 Vern. 261. (8) 2 Black. 1019. 

(9) 2 Ves. 10. ' (10) Cowp. (11) 1 Sid. 133. 

(13) 1 Ley. 150 237. (13) 1 Vent. 293. 

(14) 1 Ch. Caa. 99. (lb) 1 Ch. Caa. 216. 

(16) 2 Lev. 146. The sense requires the word voluntary to be supplied in the 
opinion pronounced by Lord Hale in this case. 
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he allowed the voluntariness of a conveyance to import (d). 

71 The cases of \\ White v. Stringer (17), Lord Tenham t. 
Mullins (18), Garth v. Mois (19), and Sagittary ▼. 

Hyde (20), all lean to the same doctrine. 

If we drop for some time the word voluntary, and thus re- 
lieve the question from verbal embarrassment and dubiety, we 
shall see perhaps in the matter of the greater number of the 
case^ decided a true but tremulous line of discrimination, which, 
though often vibrating with the unsteadiness of language, pre- 
serves a tolerably consistent course through the principles and 
reasonings maintained by the courts. > A preponderancy of cases, 
numerous and authoritative enough to create a prevailing rale, 
where universality cannot be obtained or expected, may appear 
perhaps to have established the necessity of some stipulation or 
condition, some express or virtual contract, or something in the 
nature or spirit of a contract, operating either immediately upon 
a conveyance or limitation, or^primariiy upon the deed or instru- 
ment containing it, to render it safe and efTectual as against a 
- subsequent sale. Whether these ingredients have their ef- 
12 feet, by proving the [Conveyance not voluntary in the 
more restricted sense given to that word, or not fraudulent, 
where the term voluntary is taken in its greatest Jatitude, as com- 
prehending all cases wherein the plain characters of a sale and 
pui:chase, or the consideration of marriage, do not appear, is of 
small importance. In either supposition, the want of a real visi- 
ble consideration will produce similar consequences — the thing 
is perhaps the same in eflfect and substance. Whether the ques- 
tion arises in a court of Equity or Law, neither of these judica- 
tures will be diverted by a word of such variable import, not 
occurring in the statute itself, from applying the provisions of the 
act to the particular case before them, with a true intelligence of 
its scope and purview, and upon those legal and conservatory 

(d) The yague and flexible sense given in the cases to the word voluntary will 
be observed bj the diligent reader; and it is worthy of remark, that Lord Haie, 
who, in the cases quoted in the text, so clearly maintains the voluntariness of a 
conveyance to be presumptive evidence only of fraud, in Sir Anthony Bateman's 
case, ] Mod. 76. seems by his use of the word voluntary to suppose in it a 
necessary implication of fraud under the statute. 

(17) 2 Lev. 105. (18) 1 Mod. 119. (19) 1 Keb. 486. ■ (20) 8 Vera. 44. 
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principles^of construction which agree with the nature and 
necessity of fixed and general laws. 

It may safely be afSrmed, that in a court of commdn law, 
whether the question be produced upon a ||demurrer or 73 
special verdict (e)^ or receive its ultimate determination from 
a jury, (for the cases seem to shew that it may be for the deci- 
sion of either branch of judicature, according to the shape in 
which it arises, an4 the points of inquiry it involves,) the total 
want of consideration as against a subsequent purchaser, has in 
general been regarded as a conclusive argument of fraud. 



SECTION V. 

II What degree or description of inducement is a con- 74 
sideration sufficient to support a settlement against a subse- 
quent sale, is a point here to be inquired into. It seems hardly 
necessary to add a caution against confounding the consideration, 
which is requisite under the statute 27 Eliz. with that sort of 
consideration which is necessary to raise an use, but yet some-* 

(e) In Butler v. Waterhouse, 2 Show. 46. the case came before the court upon a 
special verdict, finding the deed of settlement with a power of revocation; and 
it was made a question, whether the court could judge of fraud under the 
statute 27th Cliz. c. 4. and to shew that they could, Standen v. Bullock was 
cited, 3 Co. 82. Brownl. IDO. Bridgeman 23. In Saper v. Jak^s, 2 Brownl. 188. 
the Tiefendant pleaded not guilty to an action of trover, and gave in evidence 
an assignment of a term to him with power of revocation, and the court direct- 
ed the jury that this was fraudulent within the 27th £liz. And it was said by 
Harris Serjt. and not denied by the court, in Tyrer v« Littleton, 2 Brownl. 188. 
that where the court may direct the jury to find fraud, there they may judge, 
upon the special matter found by verdict, whether fraudulent or not. Ld. Coke's 
opinion in that case, turned upon the jury's having found a different intent from 
the intent charged ; and the other judges admitted that a power of revocation was 
fraud apparent, and needed not to be averred. Sed. Qu. as to the distinction. 
In BurreVs case, 6 Rep. 72. the court directed the jury to find fraud. Cross v. 
Faustenditch, Gro. Jac. 180. and Roe v. Mitton, 2 VVils. 356. were upon special 
verdict, and no doubt as to the point of jurisdiction. This power of the court, 
however, was negatived by the Bench in the Earl of Nottingham's case, 
Lane 48. 
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thing, by way of clearing the ground, may not be altogether 
without utility.* In the cases of (1) Watte v. Bt^las, and (2) 
Osgood V. Strode, wherein the assistance .of the court of chan- 
cery was prayed in behalf of volunteers, related by blood to the 
grantor, and it was argued, that, there being such a consideration^ 
as, upon a covenant to stand seised, would have raised an use, 
the court had a good analogous foundation for affording relief, 
upon the ground that uses before the statute 27 K. 8. were 
trusts, and that a trust ought now to be, raised, by what- 

75 ever || before the statute would have raised an use. The 
weight or success of this argument does not appear by the 

report of either of those cases ; but some time afterwards, in (3) 
Goring v. Nash, " it was observed by Lord Hardwicke, that 
Lord Keeper Wright reasoned too largely upon this point, in 
Watts V. Bullas, owing to his being new in that court, and pur- 
suing the maxims of law too far, and that a court of equity did 
not regard the consideration to raise an use." But if this analogy 
could prevail in equity among volunteers, the statutes of fraudu- 
lent conveyances have certainly defstroyed its applicability to 
cases wherein parties claim upon considerations of value. 

Even the valuable consideration necessary to a bargain and 
sale may, nevertheless, be no valuable consideration under 

(1) 1 P. Wms. 60, (2) 2 P. VVms. 254. (3) Atk. 189. 

* A mother giving up an annuity iBSuing out of the whole estate, for a like an- 
nuity arising out of part only, which was clearly sufficient to pay it, on her 
eldest son's marriage, is a sufficient consideration to prevent the limitation in 
the settlement to his brothers, in default of issue of himself from being fraudu- 
lent against a subsequent purchaser. Hamerton v. Milton, B. N. P. 261. 

A limitation in a marriage settlement In favor of a stranger, ift held not within 
the consideration of marriage, and is consequently, voluntary and void against 
a subsequent purchaser for a valuable consideration, and it matters not that the 
purchaser has notice. Sutton v. Chitwynd, 3 Merv. R. 254 ; and a limitation 
in favor of the settlor's brothers is also void as against a subsequent purchaser. 
Johnson v. Legard, 3 Madd. 263 ; 6 M. & S. 67. 

A father makes a deed to three infant children in consideration of natural love 
and affection, upon condition that they are to remain in his possession during 
life ; at the time he was indebted in two bonds upon which judgments are afler- 
wards obtained and executions returned satisfied. He subsequently incurs other 
liabilities ; held that these facts do not constitute fraud perse. And so far as 
the fraud is a matter of fact, the jury not having found it, it cannot{be inferred. 
Chatterton v. Gardner, 11 Leigh. 281 ; Seaton v. Wheaton et uz.8 Wheat.229. 
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the statute, 27 Eliz. (a). The badges of || fraud under that 
statute may accompany it, without rescinding its effect of rais- 
ing the use ; a secret ppwer of revocation, upon a colorable 
condition, would not, it is apprehended, root up such use ab 
initio, without the strong inference of this act of Eliz. in favor 
of honest purchasers. The consideration to raise jan use upon a 
covenant to stand seised, affords no protection to the use when 
raised ; and though such a consideration may accidentally be- 
come evidence to repel a charge of fraud in certain cases, yet its 
special and characteristic agency or virtue, exhausts itself in 
giving birth to the use. — Wit^ respect to the use arising upon a 
feoffment, a mere nominal price, and the acknowledgment ex- 
pressed in the deed, without any actual receipt, is suffici- 
ent. (4) 

These conveyances have their different degrees, and some 
their distinct sorts of consideration ; but the consideration neces- 
sary, under the statute 27 Eliz. to maintain the validity of a 
conveyance, as against a [[subsequent purchaser, is of equal 77 
exigency in all conveyances, and, therefore, cannot be the 
same with that distinct essential consideration of any one, from 
which is derived its characteristic operation. Thus the valuable 
consideration qf the bargain and sale, will carry the use to stran- 
gers (5), while the valuable consideration under this statute, stops 
short of those limitations to which it has not a visible and clear 
applicability. Cases of settlements may be shewn, it is true, 
wherein relationship by blood has been admitted to support, 
against subsequent purchasers, collateral and remote limitations 
out of the path of the direct matrimonial consideration ; but it is 
apprehended, that an attentive examiner of these cases, will, in 
the main, discover that parents, or collateral relations have been 
induced to become parties to these settlements, with motives 

Caj The consideration under the statute 27 Eliz. is here_ separately adverted 
to, because it is the most obviously distinguishable from the considerations to 
raise uses. Family settlements and advancements to children, it has been al- 
ready shewn, are good considerations as against creditors under the 13 Eliz. 
where the settlor is not indebted at the time. 

(4) Wilkes v. Leuson, Dyer, fo^l69. a. p. 22. See Valiant's Edit, and see 
Doct. & Stud. 97, -et seq. 

(5) Vid. 2 Roll. Abr. 784. pi. 7. 
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capable of being explained and evidenced by their connexion in 

blood with these ulterior objects, whose benefit or provision maj 

reasonably be supposed to have been made by them the 

78 subject of stipulation, ||in the general comproniise or adjust- 
ment of interest, which often takes place on a marriage 

settlement. 

It may not be improper here to call the reader's attention to 
the case of Cross v. Faustenditch (6), which is an instance of a 
partial avoidance of his own settlement, by the settlor hinriself, 
while intending to act, by virtue of a power contained in the 
same; and the case exemplifies, as well the extent and limit of 
the consideration of blood and affection, in raising an use, as the 
mode in which the statute 27 Eliz. operates. The case was thus 
in effect: A. by a covenant to stand seised to uses, made a vol- 
untary conveyance, within the statute 27 Eliz. with a power of 
revocation (b), and thereby limited an use to himself for life, 
with a power of leasing for twenty-one years. Afterwards, 

79 in consideration ||of a fine paid, A. made a lease for twenty- 
one years, and the principal question was, whether the lease 

made, was a lease supported by the power of Leasing, or took 
effect in avoidance of the settlement, as far as the term extended. 
And, although it was urged, that if it could not have its opera- 
tion, by virtue of the leasing power, it yet might take effect out 
of the settlor's life interest, which might endure beyond it ; yet 
it was resolved, that the lessor was as tenant in fee, when he 
made the lease, quoad the lease, for the lease might extend 
beyond the life, and was unsupported by the power. And as 
the settlement was- without consideration, it was revoked, i. e. 
avoided, as toihe lease which was supported by a consideration 
of value. It could not take effect by the povv^, because the 
power, which was only an use, could not rise upon the covenant 
to stand seised, for the lessees were strangers to the considera- 

(6) Cro. Jac. 180. 

(b) The revocation aAerwards spoken of, as made by the lease in this case, 
could not be intended a revocation by virtue of this power, for the lease must 
have taken effect, by avoiding pro tanto the settlement, and every clause con- 
tained in it ; and the power of revocation could not at once be the fraudulent 
act, and the means by which the fraudulent act was defeated. 
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lion of blood, and therefore could take no benefit of such an 
estate (c). 

||There are cases which have a tendency to melt down 80 
the particular provisions of these acts of Elizabeth, into an 
identity of effect, with the inherent remedial efficacy against 
fraud, residing in the common law of £ngland. And the princi- 
ple of reasoning on which this idea is bottomed seems to be, 
that where good solid and prudential inducements may naturally 
have dictated the settlement or conveyance, the sensible con- 
struction of the statutes of Eliz. against fraud will not invalidate 
its operation. Bnt while such positions may wear the appearance 
of liberality of thought, and attract by the simplicity of their 
theory the general student, they leave the professional inquirer 
without any practical rule to direct him. Our judgment 
must still be decided by some settled criteria, and || these 81 
criteria cannot be settled with any approach to certainty, un- 
less the least fallible tests are sifted from the more ambiguous, and 
collected and classed into rules with something like the con- 
stancy of science. There is scarcely an instance of a settle- 
ment made after marriage where much may not be said on the 
score of prudential and honorable motives. If a married man 
have made no provision for his wife and the mother of his family, 
but what is subject to the arbitrary motions of bis own mind, or 
the fluctuations of his fortune, there is surely a strong ground for 
supposing him to be honorable and sincere in his apparent anxiety 
to secure, by an irrevocable instrument, such a provision for her 
and his family as may survive his own failures, losses, or caprice. 
Yet the determination in Douglas v. Ward (1,) Colville v. 
Parker ("8,^ and GQodright v. Moses (9,) are, it is apprehen- 
ded, the law of the present hour. If the designs of fra\id arc in 
the old proverbial language hatched in cava arbore et opaca^ we 
may observe, that it makes choice of a tree, the depth of 

• 

(c) The caie, however, it ii conceived, might have carried the doctrine a §tep 
farther ; for it would have availed nothing, if the leiseeii had actually been pri- 
Ties in blood, since the power was void in its creations by reason of the uncer- 
tainty of the person to be benefited thereby ; and so it was resolved in Mild- 
may's case, 1 Rep. 176 b. For the rule of law is, that a good txtcution will not 
avail, where the coiutiuuion is defective. Hob. 151 

(7) 1 Chan. Ca. 99. (8) Cro. Jao. 158. (9) 2 Blae. 1019. 
8 
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whose umbrage^ while it favors concealment, || gratifies the 
eye of the spectator. Colorable pretexts and appearances are 
never wanting to the skilful artificer, but ambiguous morality 
must not disarm the vigilance of' the law. If we look narrowly 
into the case of Doe v. Rouiledge, we may perceive, that some 
of the cases adverted to by Ld. Mansfield in support of bis opin« 
ion, accord with that description or class of*settlements which in 
Roe V. Milton (10) are with great authority and appearance of 
reason denied to be voluntary. The two cases, perhaps, funda- 
mentally agree in their conception of the thing, but they difier in 
the sense in which voluntary is to be understood, which covers 
a much wider area in Doe v. Routkdge than is assigned to it 
by the case of Roe v. Miiton. We shall find indeed in general 
that the cases and authorities in the books will be at eternal hos- 
tility, unless we allow for the varying degrees of dilatation and 
contraction in the import of this term. It was further observed 
by his lordship in the same case of Doe v. Routledge, as a 
83 reason for considering such settlements, as he had just |) be- 
fore alluded to, as out of the statute, " that they are good at 
the time of making them." But with great veneration for the aa- 
thority of that judge it may be remarked, that a settlement may be 
good with respect to this statute 27th Eliz. at the time of making 
it (if by good be meant valid) against the settlor and his repre* 
sentatives, and against all existing claims whatsoever, and yet bad 
as against a person afterwards coming in upon valuable consid- 
eratibn. If by good be meant honesty we cannot but see that, 
whether the transaction be honest or otherwise, is the very ques- 
tion itself upon the statute, which, when an estate, having before 
been the subject of a voluntary donation, is offered to sale, does 
not construe a subsequent act so as to make that fraudulent by 
matter expostfactOj which was not fraudulent at first, but views 
these two acts as integral parts of one contrivancCj and as com* 
pound evidence of fraud from the beginning, 

(10) 2 Will. 356, 
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SECTION VL 

II It may be useful to the principal sublet, to say something, 
here, upon the consideration to raise uses and assumpsits^ 
not 80 much by way of furnishing analogies, as of pointing out 
distinctions. * 

The origin of uses is in much obscurity. * Many writers agree 
in deducing it from the civil law, which has always entertained a 
distinction between the possession and the usufructuary enjoy- 
ment ; and they agree in ascribing to the clergy the introduction 
of them among us, with the view of evading the statutes of mort- 
main, which statutes those expounders of the civil law considered 
as not binding in .conscience, and as being subject, in favor 
of their own order, to the equitable affirmance of secret uses in 
opposition to their spirit and intention (1). In debating the 22d 
question, however^ in the 2d dialogue of the Doctor and 
Student, the Divine did not carry the connnon law|| uses 85 
up to the fountain of Roman jurisprudence ; and the Stu- 
dent seemed to think that the distinction between the legal 
ownership and the usufructuary interest or right to the profits, was 
coeval, in our law, with the acquisition of property. But it 
seems to be of greater importance to ascertain the requisites to 
the validity of these uses than the period of the adoption. 

It was said by Lord Bacon, in his reading on the statute of 
uses, that there is no reason in the law why a deed should not 

(1) 2 Black. Com. 271. 2 Leon. 14. Lord Rajm. 29}. 



* New. on Con. 393, 398; 3 Co. 83 ; Brown y. Jones, 1 Atk. 188; 2 £q. Ca. 
Abr. 677 to 689 ; Pledger y. Dayis' admr., 4 Desans. Ch. R. 264 ; Cro. Jac. 158 ; 
Pr. Ch. 13; 1 Atk. 264; 2 Ves. 10; Sid. 133; 1 Ch. Ca. 216; 5 Co. 60, 61; 1 
£q. Ca» Abr. 334 ; 2 Bro. C. C. 148; Oxiey y. Lee, 2 Deaaus. Ch. R. 269; 1 
Ch. R. 275; 2 Lev. 105; 1 Atk. 266; 1 Mod. R. 119, and cases there cited ; 3 
3Ley.387; 9 Johns. R. 450 ; 3 John8.Ch.R.550; 9Cow.R.437; ldo.622; 10 
Johns. R. 456; 11 do. 337; 20 do. 85 ; 16 do. 515 ; Bacon y. Taylor, Kirby*s R. 
368, 369, 370; Chamberlin et al. y. Thompson, 5 Conn. (2d S.) 243; French 
T. French, 3 N. H. 234 ; 15 Vt. R. 525 ; 2 Roll. Abr. 788 to 791 \ Bacon on Uses 
151, 311; Gilbert on Trusts 114 ; Cro. Eliz. 895; 2 Co. 52; 1 Leon. 197; 
Ooodright y. Wells, Dong. R. 744 ; Jones y. Morley, 1 Lord Raym. R. 291 ; 2 
do. 876 ; Crabbers H. £. L. ch. 26; Powell and Sugdeo ; Jac. L. D. title Uaen ; 
2 Bl. Com. 332 to 342. 
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raise an use without any consideration ; but he added, that there 
is a reason in chancery because no court of conscience will in- 
force do7mm gratuUum (2).* But whether an use were well 
raised, became a proper question in courts of law, after the 
statute of uses ; for, unless the consideration would hare raised 
the use in chancery before the statute, there would be no use in 
esse for the statute to transfer into possession. In cases wherein 
the possession was not transmuted by matter of record, or 

86 solemn livery of seisin, the law looked || still to the con- 
sideration, and though a covenant executory imported in it- 
self a consideration, so as to sustain an action for damages, yet it 
had not power to transfer a present interest in land without the 
consideration of blood working together with its instrumeotal 
efficacy. A fine and recovery, which are judicial transactions 
upon record, Jiave the same power, as a feoffment, to raise an 
use without any actual consideration moving between the par- 
ties.^^ By these authentic modes of conveyance the estate in 
the land is passed instantaneously, together with the use, which 
remains in the feoffee, conusee, or recoverer, unless for want of 
consideration expressed or implied, it results back to the person 
from whom it removed. By these acts of notoriety and solem- 
nity the usufructuary possession is transferred without actual 
consideration ; and for this reason the uses, when declared upon 
these modes of alienation, (and they may be declared without 

expressing any consideration at all) (3), are said to arise out 

87 of the conveyances or assurances themselves. But upon ||the 
bargain and sale, and covenant to stand seised, the use 

arises purely out of the consideration. Thus if A. covenants in 
consideration of the marriage of his daughter with the son of B. 
to levy a fine to the use of the daughter and son, and the fine 
is levied accordingly, though the marriage should not take effect, 
the uses of the fine will arise. But if A. instead of levying a 
fine, had covenanted to stand seised to uses, the result would 
have been different ; for if that which was the consideration do 

(2) 2 Read, on SUt. of Uiei, 310, et leq. 

(3) 1 Lord. Raym. 290. 



* Bacon on Uses 310. 

**]2 Mod. 161, 162; Mildmaj*! cage, 1 Co. 176; Cro. Eliz. 374; Plowd. 
307-3-9 ; Btran j^e 17. 
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not happen, there is nothing to raise the use on such covenant 
to stand seised (4).''^ After a feoffment is made, the feoffer has 
only to guide the equity or use of the estate (d). . But in the 
bargain and sale or covenant to stand seised, an use is to be 
raised and originated, and not merely directed. And this seems 
to t>e the most satisfactory reason for the peculiar stress laid upon 
the consideration in such imperfect conveyances. 

II The consideration of the bargain and sale rests wholly 88 
on the contract, and as the bargain and sale of goods and 
chattels will have no binding effect, so as to raise an action at 
law without valuable consideration given, so neither before nor 
since the stat. 27 H. 8 c. 10. of Uses, or 27 H. 8. c. 16. of Jfi- 
rolmenisy will it raise an use of land, unless it be grounded on ' 
an actual recompense. And as a bargain and sale of chat- 
tels (e) may, at this day, if for valuable consideration be good, 
without deed or writing, so, before the statute of inrolments, a 
bargain and sale of lands, according to Lord Coke, was good by 
parol at the common law (5). And so great was the efficacy of 
the consideration of the bargain and sale at common law, that, 
before the statute of uses, a bargain and sale generally , without 
the word heirs, carried the whole estate to the bargainee (6). But 
as the consideration of the conveyance by bargain and sale 
imported some ceremony and act of || notoriety which certi- 89 
fied the alteration of property to those whose rights or 
tenures werie consequentially affected, it possessed a virtue, at 
common law, above the consideration, whereby uses were raised 
upon the strength of mere proximity of blood, which, according 
to the prevailing opinion, required the solemnity of a deed of 

(4) Vid. LeoD. 138. 

(d) An nee, when once raised, may be passed by grant to a stranger without 
consideration, but there must always be a good consideration to create it de 
novo. Vid. Doct. and Stud. Dial. 2. ch. 22, 23. 

(e) If a specific delivery accompanied the trv»fer of property, it was a gift, 
and was said to be binding without any consideration. Vid. Flowd. 302. 

(5) 2 Inst. 675. and rid 1 Leon. 18. 

(6) 1 Rep. 87 b. 



♦ 3 Vent. 318 ; Sid. 25; Gilb. Uses 115; Moore 122; Cro. Elii. 279; Silves- 
ter T. Wilson, 2 T. R. 444; 2 Lord Raym. 801 ; do. 854 ; Hard. 89. 
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covenant (f) to render it effectual ; and it seems as if the obli- 
gatory strength of the instrument was incorporated with the con- 
sideration of blood, to compose the Yalidity and efficacy of the 
conveyance. 

It appears that before the statute of uses, 27 Hen. 8. c. 

10, the covenant to stand seized to an use, afforded a two 

fold remedy. Damages, for the breach, were recover- 

90 able at law, but a specific performance was only ||coai- 
pellable in equity (g) : but, by that statute, the use being 

executed, the remedy by action was superseded; for, as the 
use was transferred by parliamentj it could not be trans- 
ferred by the party. And though, perhaps, where no use is 
raised, an action may yet lie upon the covenant, yet, where the 
covenant operates to legitimate the use, the force of it is spent 
in the immediate execution of the use by the statute. And 8Q 
distinct has the executory covenant been held from the cove- 
pant to stand seized, that it was the opinion of Lord Hobart, that 
when a covenant sounds in action only, it shall not avail to the 
creation, of an use (7). It seems clear then, that, although a 
deed of covenant may be necessary to give activity to an use, 
yet, that the use receives its essential virtue immediately from 
the consideration. Bromley, in his argument in the case of 
Sharrington v. Strotton (8,) urged the solemnity of the 

91 deed as a sufficient foundation for the use ; but the || judges 
were silent upon that ground, although called upon for the 

reasons of the judgment ; and, indeed, it should seem a mani- 
fest violence done to its own rules, if the law could allow this 
virtue to a mere instrument, unattended by livery of seisin, or 

(f) Consult the cases cited in Page y. Moulton, Dyer 296. last edition, and 
Sheppard's Touohst. 483 ; see also Sir Thomas JRAym. 47. Lord Rajm. S90. 3 
Com. Dig. 569. Gilb. Uses, 60. Moore 688. Hob. 313. and 2 Wils. 75. 

(g) Uses, which are said to have originated in covin, appear for some time, 
to have been a very precarious and ill ascertained interest. It seems that the 
subpoena was an invention of an ecclesiastical chancellor, in the reign of Rich. 
2. and it was not till Edw. 4th*s time, that the process in bilj and subpmna became 
the daily practice of the court of chancery. Vid. 3 Black. Com. 52. 

(7) Vide Winch. 1, 60, 61 ; Plowd. Com. 307; Finch. 158; and vid. Sid. 27. 
and the opinion of Lord Hobart, there cited and confirmed, by Ch. J. Bridgman. 

(8) Plowd. Com. 308, 
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matter of record. But, together with the remedy by action, the 
specific performance of the use in chancery was absorbed in the 
efficacy of the statute of uses, so that, perhaps, at this day, the 
co?enant to stand seised has lost its obligatory, and retains 
merely its declaratory force. We may add, too, that, if the 
covenant alone, without the consideration, could have given 
birth to an use; a man might raise an interest in another, when 
be had none in himself, by covenanting to stand seised to the 
use of another, of land, which he should hereafter purchase. 
But, by the rule of law, no covenant or bargain and sale, can 
pass an use, if the covenantor or bargainor has not seisin of the 
estate at the time of such covenant or bargain and sale (9) : and 
such covenant or contract would have been equally void in equity 
befora the statute : so that, in such case, the use could 
never rise to || be executed by the statute of uses, which 92 
created no new estate in the use, but executed the estate to 
the use created. And so strict is the law in requiring a present 
seisin, out of which the use is to spring, that a bargain and sale 
of land, with a way over other land^ whereof the bargainor is 
aIso seised, without words of grants tias been held not to pass 
the interest (10). For the way not being in existence at the 
time of the bargainr and sale, if it were to take effect in the bar- 
gainee, would pass without any previous seisin in the bargainor. 
But a rent charge de novo may be so created, because it is not 
collateral to, but comes out of the land whereof there is a seisin. 
We must at this day look upon these imperfect modes of con- 
veyance as rendered perfect by the statute of uses ; and the 
remedies at law and in equity, upon the contract or considera- 
tion, wholly gone, as far as they respected the ^ec^ua/ton of the 
use ; and that, though, out of regard to the consideration, if a 
bargain and sale had been made at common law, to a man 
generaUifj without mention of his heirs, a court of ||equity 93 
would have decreed an estate in fee ; yet, that, since the 
statute 27 H. 8. c. 10. the bargain and sale has become a strict 
legal conveyance, ^ich carries at once the estate in the land, 
and that, in a case of such general disposition the inheritance 
would not pow pass to the bargainee. (1 \) 

(9) 2 Roll. Abr . 79; Cro. El. 401. (10) Cro. Jtc. 190. (11) I Rep. 87. b. 100. b. 
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The difference in their legal consequence to strangers, between 
conveyances and contracts, accounts, in part, for the diflTerence 
in the consideration, necessary in our law, to raise the use upon 
these dispositions of property, and to support an actionable prom* 
ise ; for as the legal validity of a promise depends only upon the 
evidence of real intention to be bound, and not at all upon the 
publicity of the contract; many circumstances of private induce- 
ment may become the foundation for an assumpsit, which would 
fail as the consideration of a bargain and sale, or covenant to 
stand seised, from the want of a sufficient ostensibility in the 
motive. On the other hand, valid considerations to uphold bar- 
gains and sales, and covenants to stand seised to uses, 

94 would be ||insufficient to sustain actions upon promises by 
reason of their ambiguity, as an indication of deliberate in- 
tention to become bound to the performance. So the consider- 
ation of natural affection is inadequate to sustain a promise, and 
the obligations of conscience which will support an assumpsit y will 
not raise the uses, either upon covenants to stand seised, or bar- 
gains and sales. It is true that the contracts on which assump- 
sits are founded, are, in many points, governed by the same rules 
as the consideration of the bargain and sale, but they differ 
broadly in this, that, whereas, in the bargain and sale, the foun- 
dation of the contract is the mutuality of recompence (12^, the 
consideration for an assumpsit may arise on one side only ; and 
it is enough if loss or charge accrues to the promisee, without 
benefit or profit to the person promising (13). And, again, a 
promise will be good upon a consideration past, if moved by pre- 
cedent request (14). But the contract of the bargain and sale 
is wholly of an executory nature. 

The bargain and sale, and covenant to stand seised, leaving 
nothing new to be done, so that the use, once raised and 

95 perfected,is not liable ||to be destroyed by subsequent events : 
whereas, promises, being prospective to a future act, leave 

room for intervenient events, by destroying the consideration, to 
anticipate the execution of the contract, ^t is a plain ethical 

(12) Vid. Plowd. Com. 303. 

(13) Vid Doctor and Student, Dial. 2. c. 24. 17th edit. p. 179. 

(14) Vid. 1 RoU. Abr. 11, 12, 13 ; Brooke Action, 7. pi. 88 ; 1 Ro. R. 381 ; 
Cro. Car. 409. 



^ 6. Consideratians'to support Promises. 95 

rule, that whatever a man seriously promises, he is morally bound 
to perform, the consideration, therefore, by which promises are 
moved, is not in our law, nor can be in any law, of the essence 
and constitution of the promise itself; it is a medium only for 
discovering the serious intention of the party, at the time of 
making it, to be bound to.the performance : But the dignity and 
force of the consideration itself, in the^e creations of new uses, 
is intrinsically regarded by the law, which looks watchfully at 
those acts that are to disappoint the expectation of heirs, and 
to produce relative consequential changes in the tenures and 
rights of others. A promise which gives a right only to the 
thing, and not the thing itself, may suspend its performance upon 
the proof of its reality, and time is given for moral obligations to 
be ascertained by facts, so as to become an evidence of 
Ijgrave and intentional promise: but, where, as in these 96 
transfers of property, the perfection of the use is coeval with 
the contract, and the consideration speaks in the newborn inter« 
est, a motive of obvious and direct influence, such as the visible 
inducement of proximity of blood, or of recompence in value, is, 
as it seems, expected by the law as the consideration to legalize 
and effectuate the transfer. The law of this country, which has 
laid its foundations in nature, has carried its respect very far for 
the uses raised upon the affections of blood, to which the cove* 
nant has supplied the solemnity of its testimonial. They remain- 
ed untouched when the cautious spirit of our ancestors, by the 
statute of enrolments, imposed a check even upon the uses 
which arise by contract. Natural affection, founded on consan- 
guinity, was an ostensible motive, while the inducements of moral 
obligation, have no visible pledge of their certainty, but rest in 
the cognizance of a small number, or in the averment of the party. 
Thus the lines of distinction are easily traceable between these 
different considerations, and, as before has been remark- 
ed, they are || all plainly distinguishable in principle from 97 
the valuable consideration under the statute of Elizabeth. 

It is in this respect for the consideration of contracts, that, on 
this subject, the rules of our law are remarkably distinguished from 
the civil. The common law of England has always made a dif- 
ference between the binding force of light and verbal, and of 
serious and deliberate promises. The civil law has proceeded 

9 
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upon the aame dittinGlioD. The saiDe find object of dbooTec* 
iog the real intentioo, and' the same allowance for le?ity in the 
promise, are characterisiic of both syBteoaa of jurisprudeooey bat 
they try and decide the sanctity and lubricity of prooaises^ by 
diflerent criteria. In the law of Rome, to parties yeritably in- 
tending to be bound, certain stipulatory forms and phrases were 
supplied (15), which gave judical sanctity and obligation to their 
yerbal engagements ; while our municipal common law looks only to 
the consideration and motive, as the foundation of its jodg- 

98 ment, between deliberate and rash, actionable and || unae- 
tionable promises. By the solemn and settled reciprocalioa 

of question and answer, by which verftol contracts were ratifiedin 
the civil law, it was considered that the mind gained leisure for 
deliberation, and was awakened to ^ert its natural libertj, so 
that if the stipulator adopted the words prescribed, he was un- 
derstood to manifest a serious intention to become bound 
by his promise. But the serious intention of the promisor 
is held to be manifested in our law by the consideration 
alone, and the most solemn asservations will fail as the 
ground of an assumpHt^ if the consideration be insufficient; 
although it is to be observed^ that words are so far respect- 
ed in our law, as that, if they do not amount in common 
understanding, to a declaration or intimation of serious intention 
no consideration will ground a legal promise, unless there be such 
receipt of goods, or money as in justice, requires remuneration 
and recompence. The reasoning of the judge in the case 

99 ofPUlana v. Van Mierop, (16),* by which it was ||attempt- 
ed to be shewn, that, both in the common law of England, 

and in the law of Rome, promises committed to writing were 
binding, without consideration, seems to have passed without 
particular notice by the other judges, who choose rather to ad- 
vert exclusively to the commercial exigency of the instrument, 
which was in dispute, as the foundation of their opinion in favor 
of its validity. Upon the whole it seems, that, without consid- 
eration or writing, by the precise observance of a stated altemacy 

(15) Vid. Vinnias, 595. et seq. Lexicon Jaridicam, tit. StipuUtion, 638. 

(16) 3*Barr 1970. 



"But eee Rann t. Hugku, 7 T. R. 350, note ; 2 Sel. 732 ; Hanks ^ wffi t. 
ffmiMlerf, Gowp. 901 ; Morph. R» 835. 
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of verbal question and answer^ a promise was binding in the civil 
law ; and that, where a promise in torUing was availing on that 
account, the circumstances of its being in wriiingj was only op- 
erative as testimony, and by way of publication, and not as a ne- 
cessary part of its legal and binding efficacy. Ad fidem ret 
gtsta vaUnt ad obligaiionem nunquam (17). But in our Eng- 
lish common law, a consideration of some sort is always neces- 
sary to raise an assumpsit^ or actionable promise. A written 
promise with us imports no higher consideration, though it 
fornishes better means of Hproof, than a promise by parol, 100 
nnleas in cases, where sealing and delivery have made it a 
deed, or its form and object have invested it with the qualities of a 
negotiable instrument, by custom * or statute. With respect, 
however, to this necessity for a consideration, of some sort, to 
support a promise at law, it may be oliserved that, the intention 
to be bound, where the act of contracting is proved, shall be 
presumed, if, by any. construction, it may. Indeed the benefit 
or loss, which is the consideration of the promise, need never 
be formally expressed in the declaration. If it can be collected 
by natural inference, it will support the action. But to subvert 
a contract, the nullity of consideration must always be manp' 
/est. (19) 

(17) Vmnm8G64. 

(19) Vid. 1 Sid. 212, 213, 283. Moore, 412. Raym. 153. Cro. Eliz. 206, 470. 
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CHAPTER 11. 



SECTION I. 



The Bubject demands some enquiry into the nature and extent 
of the marriage consideration. || As to which, it may be obser- 
ved, that there are two sorts of consideration, by which any use 
may be raised, — valuable and natural. The first branches itself 
into nuonerous modifications, some of which will be attempted 
to be explained in this treatise. The consideration of blood, is 
not the only natural consideration. Marriage is also considered 
as a natural consideration, to raise an use at common law, and 
formerly a common mode of making settlements, was, by coye- 
nant to stand seised to uses. But the marriage consideration goes 
further than the consideration of blood, in raising uses upon a 
covenant to stand seised, for a man seised of land in fee 

102 simple, may covenant to stand seised of it to the ||iise of 
the woman he intends to marry, or to the use of any woman 

whom his son or his kinsman (I) is about to marry, and if the 
marriage take effect, the use will arise accordingly, (a) 

Delamer^s case in Plowden's Commentaries, gives, as a rea- 
son for the marriage consideration's being sufficient to raise an 
use, the benefit derived to the settlor or donor, by the advance- 
ment of his child, and his own liberation from the charge of 
maintenance, but this can only account for it where the pro- 
vision moves from the parent, or person in loco parentis ; 

103 yet, where jjthe intended husband himself makes the settle- 
ment of his own estate, by covenant to stand seised, the 

(a) The consideration of marriage had always an efficacy above the mere con- 
sideration of blood, one instance of which was its power of grounding an 
assumpsit, to which purpose the consideration of blood was a nudum pactun^ 
and see Cro. Eliz. 755. and see the great importance of the marriage consider- 
ation, Plowd. Com. 58. 

It is from the great favor borne by the common law to the consideration of 
marriage, that the words " in liberum marritagium '* in the case of grfU in 
frankmarriage, had power to create an estate of inheritance against the general 
rule of law, i. e. without livery of teisin. Vid. Co. Litt. 21 b. 

(1) Plowd. 307. 2 Roll. Abr. 783. 
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use will be raised ; and the reason in Plowden stops short of 
Bttch a case. Afterwards, when the marriage consideration came 
to be considered as valuable^ the reason of its title to be regard- 
ed as sueh, was more sensibly inferred from the reciprocal reli- 
ance of the parties to the matrimonial contract. There is a case 
in Roll's Reports, (2) wherein the efficacy ef the marriage con- 
sideration was the single point before the court, and the question, 
-whether it had strength enough to change an use previously 
raised, was treated as depending on the question, whether it 
was a valuable, or only a natural consideration. The case was 
as follows in substance : J. S. was enfeoffed of land, upon a 
secret trust that the feoffor should have the land again upon a 
certain condition's being performed ; the feoffee, upon consider- 
ation of natural affection to his daughter, conveyed the land in 
marriage with her ; and the question was, whether the 
husband of the daughter of the second feoffee, having ||no 104 
notice of the secret trust, should be chargeable with such 
trust or not« And it was insisted at the bar, that he should, for 
marriage was only a natural, and not a valuable consideration, 
and was a sufficient consideration to raise an assumpsit, or to 
raise an use, but was too weak to change or destroy an use 
already created and raised. — It was also urged, by way of 
analogous reasoning, that, if a feoffee to uses, enfeoffs a stranger 
upon good (b) consideration, without notice, the former use is 
changed, but if such a feoffee endow his wife ad ostium ecclesiie, 
or ex assensu patris, (c) the former uses remained unaltered. 
And it was further argued, that if a father should bargain and 
sell to his own son bona fide, and for valuable consideration, 
this would be out of the statute of Malboroogh, and ||the 105 
feoffment Would not be covinous ; but if land were con- 
veyed by him in consideration of marriage only, this would 
be within that statute, and, by consequence, fraudulent in law. 

(2) Sir Geor^ Rejrnel y. Peacock, 2 Roll. 105. 
(b) By ffood consideration is intended valuable, 

(e) These estates were a kind of jointure at oommon law, in which the 
general rales of conveying real property were dispensed with in favor of the 
consideration of marriage. They were necessarily derived out of the lands 
■nbject to dower, for till the statute 27th H. 8. e. 10. the right of dower could 
not ba barred by the accepUnca of a collateral satisfaction. Vid. Co. Litt 36. b. 
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But Bacon, Lord Chancellor, though he assented to the |>ropo- 

sition, that the consideration to destroy an use, ought to be 

stronger than the consideration to raise an use, observed, that it 

would be of mischievous consequences, if he, who married in 

consideration of the land, should not avoid the trust, for that be 

gave up the chance of other preferment, in expectation of the 

promised provision, and in this view the consideration which he 

gives is valwAle, 

In the case above cited we have seen it questioned, whether 

the consideration of marriage be a valuable consideration ; that 

point has long ago been settled in the affirmative, and at this' 

day such a consideration clearly makes a conveyance good 

against purchasers, under the statute 27 Eliz. and gives a title to 

the benefit of that statute against former fraudulent convey- 

106 ances. ||There was yet, however, a necessary diflference, 
in the inherent qualities, between the valuable consideration 

of marriage, which must still partake of the consideration of 
natural aflfection, and the valuable consideration of money, 
which gives effect to a conveyance by bargain and sale. And 
this difference will be best explained by recalling the attention of 
the reader to the characteristic properties of the two sorts of 
consideration above mentioned,-^natural and valuable. 

It is both reason and law, that the natural consideration of 

love and affection should be personal and exclusive, and that the 

use can be extended to no person to whom the consideration will 

not also extend. Sir Robert Worseley, seised of certain 

107 land in fee (d)y and |[having issue, two sons, the Blder a 
faulxer^ the younger a bastard, covenanted by indenture, 

enrolled in chancery, with his eldest son, and two others, stran- 
gers, to convey the said land to the two strangers in fee, befora 
a certain day, to the use of himself for the term of his life, and 
after his decease to the use of the eldest son, and of the heirs 
male of his body ; and for default of such issue, to the use of 

(d) It may be of some utility to observe, that it is now settled, that tenant in 
tail may convey a base fee, by covenant to stand seised to uses. For it was m, 
fee simple, conditional at common law, and the stat. de donis has not altered the 
estate itself, but only provided that the issue shall not be disinherited by the 
alienation of his ancestor. Lord Raym. 779. where the case in 1 Samideis, 160. 
is denied by Holt, C! J. Com. 121. pi. 84. 7 Mod. 18. See the contrary doetriM 
in 1 Dyer, 8. b. Jenk. Ctat. 5. paae 1. Lit. leet. 606. 613, 613. 
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the said bastard son, (calling him Richard Worseley, his bastard 
son) in like entail, &c. And, farther, covenanted and granted 
that he, and all other persons who were then seised, or might be 
seised, &c. should be and stand seised to the said uses and in- 
tents, and to no other uses and intents. And all the justices, 
except Periam, held, that the use could not be carried to 
the bastard (e,) without express ||consideration, because the 108 
consideration in law was not good and legal, for he is not of 
the blood of the father, ||but in law, a mere stranger (f), 109 
That the eflect of the valuable consideration in a bargain 
and sale, is not so restricted in its operation, appears from the 

(e) The dissent of Periam, J. from the opinion of the other judges, wu 
foaoded on ft doabt, whether a bastard was snch a stranger in blood, as that the 
use could not rise to him. The same case is reported in 1 Andr75. without 
mention of any diffisrence of opinion on the bench. All, however, seem to be 
agreed as to the general rule, that a perfect stranger in blood, is incapable of 
taking an uoe upon a covenant to stand seised. The rule, however, yields to 
certain exceptions. It has been said that if A. covenants with B. in considera- 
tion of the marriage of his daughter with the son of B. to stand seised to the 
use of C. a stranger, for life, and then to the use of the son and wife in tail, the 
use will rise to C, although he is a stranger, for the sake of the remain- 
der, which could not take effect as a remainder, without the previous particular 
estate to constitute it such. Shep. T. 488. and vid. Machell v. Clark, Lord 
Rajm. 779. Crompt. J. C. 63. a. But where there are intermediate uses to 
strangers, by way of remainder, as the case put in Plowd. 307. it seems the 
better doctrine to consider them as void affrmcipio, for ihey are not wanting to 
griye effect to the ulterior use as a remainder, which in such case may be accel- 
erated in interest; and, on this principle, the case in Plowden was called by 
Moore in 4 Leon. 137 a conceit, and said by him to be ruled not law in Lord 
Paget's case. The use resulting to the coyenantor in Pybua v. Mitford, 2 Lev. 
75. turned upon the doctrine so copiously treated by Mr. Fearne, Cont. Rem. 
43 et seq. which doctrine seemed in Pybus v. Mitford to be thought to be essen- 
tial to the validity of the limitation to the heirs male of the body of the cove- 
nantor, Sed vid. Wils. v. Palmer, 5 Burr. 2616. Where a contingent remain- 
der is limited after an use to a stranger, upon a covenant to stand seised, the 
necessity of such' saving construction for the sake of the remainder, as is above 
mentioned, will readily occur to the reader. 

(f) Dyer, 374^Gerrard qu.i. againat Worseley; and see the case of (}ood- 
title V. Petto, Strange, 934. where a general power of appointment, by this 
mode of conveyance, limited by a man to his wife, afler giving her an use for 
life, was adjudged voi^, notwithstanding he might well have given her an es- 
Ute, in fee simple, whieh would hare neeeesarily ineladed a poiMr of ftve 
disposition. 
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2d of the Institutes, where the following case it put by Lord 
Coke : '' If A. by deed indented and inrolled, in connderatioo 
of one hundred pounds paid by B. bargains and sells land to B. 
C. and D. the land passes to all ; for although the valuable con- 
sideration be expressed to be paid only by one, yet, it must be 
intended, that it was paid by all, that the land may pass to all.'' 
But the marriage consideration, which may be regarded 

110 as partly natural, «nd partly valuable, has not ||attained to 
this extent of operation. If the settlement is made by cov- 
enant to stand seised, the use will be carried by the pure force 
of the natural consideration of marriage, to all the objects of the 
matrimonial union, and by force of the consideration of blood 
(wfiich need not, in such case, be expressed) to all the collateral 
relations of the settlor ; but the valuable consideration BiopB 
short of this extent ; and, though the uses will rise in such a case 
in favor of these remote kindred, or in favor of strangers, if the 
settlement be grounded on a conveyance, operating by transmu- 
tation of possession, yet the meritorious efficacy of the valuable 
consideration of marriage, will bind itself to the persons included 
within the view of the settlement (3). This limited extent of 
the valuable consideration of marriage, which is, nevertheless, 
of the highest estimation in law, is a consequence of the plain 
object of the institution,^ — the foundation of a new family. In 

the passage above cited from the 2d Institute, we observe 

111 II that to carry the effect of a bargain and sale to C. and D. 
they must each be supposed to have contributed to the con- 
sideration ; but such a supposition, in the case of marriage, 
would import a contradiction to the nature and purposes of the 
institution. 



SECTION II. 

112 After the passing of the statutes of Elizabeth, against 

fraudulent conveyances, when questions began to arise with 

respect to their operation on marriage settlements, it became 

necessary more accurately to inquire in every case, how far the 

^3) Roll. Abr. 784. pi. 5. Moore, 604. 
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valaable consideration extended ; and one of the first points ex- 
pedient to be settled was, whether, where a settlement was made 
before, and in consideration of marriage, there being evidence 
of a good primary inducement, the secondary and remote limi- 
tations could be regarded as parts of an entire transaction, and 
as saved by the efiicacy of the original motive, from the opera- 
tion of the above mentioned statutes. It was admitted in the 
case of Bellingham v. Lowther^ reported in 1 Ch. Cas. 243, and 
cited by Talbot, in Osgood v. Strode^ (1) as a point settled by 
Sir John JacoVs case, that a deed might be fraudulent as to 
one, and good as to another. 

II Indeed, in the case already cited from Lane (2), the 113 
same doctrine had many years before been implicitly main- 
tained in the court of exchequer. It has received ponfirmation (3) 
from such a variety of subsequent cases, that it ought not to be 
lightly disputed. It \9 true, that it appears from what fell from 
Lord Hardwicke in Goring v. Nashy (4), that courts of equity 
will not decree a partial performance of articles, and that they 
have sometimes decreed the performance of articles in favor of 
volunteers^ on the ground that pott of the articles ought clearly 
to be performed, and because they will not split agreements (a) ; 
but the observation was intended to be applied only to cases 
where no creditors or purchasers for valuable consideration ap- 
peared, and where the persons calling for the execution of the 
articles were purchasers in the first or second degree ; and, even 
as to cases so circumstanced, it was at the same time ob- 
served by his Lordship, that, where some of the ||objects 114 
appeared clearly improper to be enforced, a bill for ^ spe- 
cific performance has been dismissed in toto ; so that his Lord- 
ship's observation, which, as to this point, is only explanatory of 
the usage of the courts of equity in granting their assistance in 
certain cases, does not wholly reject the principle above stated 
from cases in those courts between purchasers in the second de- 

0)2?. Wins. 248. (2) 2 Lane, 22. 

(3) Style 428. and see 2 Lev. 105. White y. Stringer, 1 Vera. 285. Jason ▼. 
Jervis; and see this point admitted Hard. 397 by the oounsel for the defendant 
in Jenkins v. Kemyshe. See also Martin y. Seamore, 1 Ch. Ca. 170. 

(4) 3 Atk. 190. 

(a) The same mle was aoquiesoed in by Ijord Hardwicke, in 1 Yes. 453. 
10 
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gree, as wives and children, and the legal representatives of 
settlors ; for, though the aid of the court is not to be refused or 
granted by piecemeal, yet, if the question, whether relief or not 
turns upon the preponderancy of the meritorious or the merely 
voluntary parts of a deed, the inequality of the limitations in the 
same instrument, in point of substantive validity, is fully admit- 
ted. And, although the above mentioned observation of Lord 
Hardwicke, may seem to go the length of affirming, that, where 
the primary motives of the settlor are among the considerations 
of the second rank in courts of equity, subsequent limitations 
and provisions, contained in the same deed, though not within 
the scope of the original consideration, are not' to be im- 

115 peached, unless ||by purchasers for valuable consideration, 
but shall b« protected by the goodness of the original inten- 
tion ; yet, an attentive examiner of the grounds of judicial de- 
terminations will remark the anxiety even of courts of equity in 
cases disputed between persons claiming under articles and legal 
representatives, to seek a justification for the support given to 
such collateral limitations and provisions in some slight accesso- 
rial or derivative admixture of valuable consideratioi>. 



SECTION III. 

1 16 II This inquiry will often lead to the consideration of cases 
resolved in the court of chancery, wherein neither creditors 
nor purchasers have been concerned, but the contest has Deen 
maintained by persons claiming under articles and covenants^ 
against legal representatives. The distinction between voluntary 
and valuable claims, formed a natural object of that court's juris- 
diction, before it became' a question for a court of law; for, 
until the passing of the statutes under discussion, voluntary con- 
veyances and covenants could not be impeached in common law 
courts ; to which it was not competent to infer fraud from the 
want of consideration in a conveyance, though followed by a 
sale for value. But as the jurisdiction of a court of equity, by 
its power of binding the conscience, was the pron*»r rt^^nrt 
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for llcompelling the specific performance of contracts, for 
inforcing the discbarge of trusts, and for supplying defective 
execulions of powers, and the want of surrenders of copyhold 
estates, the balance of pretensions in the scale of consideration, 
has always been a principal part of equitable cognizance. 

Covenants and conveyances, merely voluntary, have always, in 
courts of equity, been regarded in an unfavorable light ; and in 
disputes between heirs at law, and persons praying the specific 
performance of articles, under which they are remotely entitled, 
the question is sometimes argued with as scrupulous a requisition 
of the marks of valuable consideration, as, where a purchaser is 
disputing in a court of law, the validity of a prior conveyance, 
under 'the statute 27 Eliz. If the equity of parties are equal, a 
court of equity has no foundation to act upon : where, in such 
a case, the legal title is found, there it is sufiered to remain : for 
the rule is, that law and equity together, shall prevail against 
equity alone, if the equity that goes with the law is as ||strQng 1 18 
as the opposing equity. So that in a court of equity, an heir 
cannot disturb a voluntary alienee, neither can a stranger who 
has nothing but a mere voluntary covenant to rely on, prevail 
against an heir at law (1). But this equilibrium may be easily 
disturbed. In many cases, valuable consideration is not neces- 
sary to constitute a purchaser in the understanding of a court of 
equity. The natural obligations of parents and husbands, -is 
looked upon as making wives and children purchasers, where 
creditors, or purchasers for valuable consideration, are not con- 
cerned (2), and younger children are sometimes said to be in the 
nature of creditors. Where the contest has been only with the 
legal representative, articles have been decreed in favor of col- 
laterals, to whom the marriage consideration could not extend, (3). 
Aod where, in such a case, the application has been made by a 
person directly claiming under the consideration of the marriage 
articles, the court has extended the benefit of its decree to re- 
mote objects, rather than garble and split agreements (AJT 
The court ||of chancery grants its relief with more reserve, 119 

(1) I VeB. 412. 

(2) 3 Atk. 191 and lee Ufedale v. Halfpenny, 2 P. Wins. 1:~2. 

(3) 3 Atk. 188. Vevaon t. Vernon. 2 P. Wois. 594. 

(4) 3 AUl. 190. 
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where it is called upon to supply surrenders of copyholds, or 
to help defective executions of powers ; and will lend itself only 
to creditors, wives or children, in suoh cases, and not to thenij if 
the heir at law, being a child, will thereby be left unprovided 
for (5). But where there is marriage, or other valuable conside- 
ration, courts of equity will always supply the defective execution 
of a power, as well as compel the specific performance of arti- 
cles. And, generally, whatever it is in the power of the person 
covenanting to do, provided the covenant be for valuable con- 
sideration, equity will look upon as done, and will supply the 
want of circumstances, not only against an heir, who claims 
under the covenantor, but against the remainder-man, who does 
not 80 claim (B). 

In cases where remote objects of marriage articles have applied 

to the court for the execution of so much of the articles as relate 

to them, the court has looked narrowly for some tincture of 

120 valuable consideration. ||And where no shade of value has 
been discoverable, these distant claims have been disregarded, 

and treated as too insignificant to be admitted to disturb the 
legal title of the real or personal representatives. The cases of 
Vernon v. Fenum, (7) Stephens v. Trueman^ (8) and Goring 
V. JVosA, (9) are instances of the specific execution of articles, in 
favor of near kindred, not within the marriage consideration, 
for whose sake the court will interfere upon very slight grounds, 
as was observed- by Lord Hardwicke, in the above mentioned 
case of Stephens v. Trueman ; and, indeed, m all the three 
cases last referred to, the mere right in trustees, to bring an 
action at law, was considered by the court, where the claim was 
by parties so nearly related to the settler as a foundation for the 
decree, notwithstanding it was urged that voluntary covenants 
are not respected in courts of law, where they never obtain more 
than nominal damages. 

In the case of Osgood v. Strode (10), the bill praying to 

121 have the marriage articles carried into execution, ||was 
brought by the grandson of the settler, claiming under a 

(5) Coke's edit, of P. Wms. 1. vol. 60. note. 

(6) Cotton ▼. Layer, 3 P. Wms. 623. * 

(7) 2 P. Wmfc 594. (8) 1 Ves. 73. (9) 3 Atk. 188. 
(10) 2 P. Wms. 245. 
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limitation, both remote and collateral to the consideration o 
marriage : there the court looked anxiously about for a ground t> 
consider him as a purchaser : and this is a case wherein mud 
refinement of reasoning is introduced on the subject of con 
sideratian. Many other cases of this description, determined i: 
the court of chancery, though involving no question upon th( 
statutes of Elizabeth against fraudulent gifts and conveyances 
materially conduce to illustrate the points of view in which caset 
may be regarded as extending the shelter of the valuable consid- 
eration beyond the primary objects of a marriage settlement. In 
deciding cases upon the statutes, courts of equity hold them- 
selves bound by a stricter measure, as was observed by Lord 
Hardwicke in Goring v. Nashj than in family cases, where the 
question always is, whether a superior or inferior equity arises on 
the part of the person who comes for a specific performance. (1 1) 
But this stricter measure is not so strict, according to some 
||opinions, as that the court of chancery will set aside a 122 
voluntary conveyance, merely for being voluntary, unless it 
can discover in it actual fraud. The distinction, laid down by 
Lord Hardwicke, in Bennett v. Musgrove, (12) was as follows : 
''Where a subsequent purchase/, for valuable consideration, would 
recover the estate, and set aside, or get the better of, a prece- 
dent voluntary conveyance, if the conveyance was fairly made, 
and without actual fraud, the court will say, take your remedy 
at law ; but wherever the conveyance is attended with actual 
fraud, though they might go to law, by ejectment, and recover 
the possession, they may come into this court to set aside the 
conveyance.'' But it is to be remembered, that his Lordship 
introduced this distinction with the remark, that courts of law 
are obliged to construe all voluntary conveyances fraudulent. 
And it is also worthy of remembrance, that his Lordship in Rus- 
ael v. Hammond^ (13) declared, that he would not lay down any 
other rule in equity than what is followed at law upon these 
statutes of Elizabeth. 

(11) 3 Atk. 188. I P. Wms. 2S7. 

(12) 2 Yen. 57. 

(13) 1 Atic. 16. 
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SECTION IV. 

123 II The words of Lord Hale in Jenkins v. Ketnyche as the 
case is reported in Hardress (1) are as follows : '' The con- 
sideration of marriage, and of the nnarriage portion, will run to 
all the estates raised by the settlement, although the marriage 
is not concerned in them, so as to make them good against pur- 
chasers, and to avoid a voluntary conveyance ; " which words 
were cited and much relied upon by the counsel for the plaintiff 
in Osgood v. Strode : But Lord Chancellor Macclesfield seemed 
to consider that theory as too refined, for it was observed by him 
in the same case, that '^ the marriage and marriage portion sup- 
port only the limitations to the husband and wife, and their 
issue ; and that this was all that could be presumed to be stipu- 
lated for by the wife and her friends." His Lordship further 

observed that as to the tase of Jenkins v. Kemycke, where 

124 II there was a limitation to the heirs of the body of the husband 
by any other wife, that limitation, though not made for a valua- 
ble consideration, was however, not fraudulent, for that there was 
a fair and honest occasion for the making of such settlement, i. e. 
the marriage." This defence, on the ground of fair and honest 
intention in making the settlement, seems to be an illogical an- 
ticipation of the question on these statutes of Elizabeth, — an 
assumption of that, which it is apprehended, is the very thing 
in dispute. This probably- appeared to Lord Hale (it is not irrev- 
erent to conjecture the reasons by which the minds of great 
men have been influenced, when great men disagree with each 
other) as too loose a criterion, or he would have adopted it in 
preference to an abstruce unsubstantial notion, which the under- 
standing cannot steadily embrace. Perhaps his regard to the 
rigorous sense which some might at that time attribute to the 
word voluntary, as applicable to every limitation or provision, 
which was not purchased by the marriage consideration or por- 
tion, induced him to stretch, by artificial reasoning, thecon- 

125 sideration of marriage beyond ]|its natural and obvious exten- 
sion, and to overlook those characters of purchase and con- 
tract, which in a more enlai^ed interpretation of the word 

(1) Hard. 393. 
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purchase^ and a narrower and more rational comprehension 
given to the word voluntary^ will often cast an impression of 
TalUe on those collateral limitations which lie out of the compass 
of the matrimonial consideration. 

There appears to be a sensible ground for the observation of 
Lord Macclesfield before mentioned, '^ that the marriage and mar- 
riage portion support only the limitation to the husband and wife 
and their issue ; and that this is all that can be presumed to have 
been stipulated for by the wife or her friends." If there be no 
party to a settlement, but the husband and wife, and the friends 
of the wife, no limitation in such settlement of the husband's 
estate in fieivor of collateral relations of the husband, can be 
considered as fortified by the considei^ition of marriage as against 
creditors and subsequent purchasers. In the case of Ver- 
non v. Verndn^ (2) the eslatejl moved wholly from Thomas 126 
Vernon the Husband, who, in his marriage articles, cove- 
nanted to lay out a certain sum in the purchase of lands, and to 
settle the same on himself and his wife for their lives, remainder 
to their first and every other son in tail male, reniainder to the 
heirs male of Thomas Vernon, remainder to George Vernon, 
one of the brothers df the husband, for life, retnainder to hip 
first and every other son in tail male, remainder to Sir Charles 
V«rnon, another brother, for life, remainder to his first and every 
other son in tail mftle, remainder to Thomas Vernon the hus- 
band in fee : to which articles Sir Thomas Vernon the father was 
a party, but neither gave nor covenanted to pay or settle any 
thing upon the marriage. After the decease of Thomas Vernon 
without issue, the brothet^ brought their bill against thb widow, 
who was a devisee of the whole of this estate by the will of her 
husband made subsequently to the articles, for the specific per- 
formance of the articles ; and performance was decreed ; 
through the chancellor || was dearly of opinion that such an 127 
agreement ought not to be performed against a creditor, (a) 

(2) 2 P. Wms. 59. 

(a) In Vernon y. Vernon tho court adopted, as the ground of its resolution, 
the right of action at law in the trustees, upon the covenants with them in the 
marriage articles. The influenc of which covenants upon the relief in courts 
of £quitjr, may be collected from the above mentioned case, and from Goring 
Y. Nash, or Fagg V. Nash, 3Atk. 183, and Williamson ▼. Godrington, 1 Ves. 
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It seems indeed a clear proposition that where there are no 

parties to a settlement, besides the husband and the wife and her 

friends, tlie consideration of marriage and the marriage portion 

can look only to the establishment of the new family. When 

we would bring in a person as a valuable purchaser, we 

128 must find at least ||some shew of a contract or stipalation 
whereon to ground the inference ; but in the case last sup- 
posed, there is no person to stipulate or contract in behalf of the 
husband's relation. The husband cannot contract with himself, 
nor, without almost equal violence to sense, can we suppose him 
to contract for the disposal of that which is his own ; still less 
plausible would be the supposition that the wife or her friends 

had bargained for a benefit to a collateral relation of the 

129 husband. ||The case of Vernon v. Vernon is a remarkable 
instance of the doctrine — ^that Courts of Equity will decree 

execution in favor of collateral limitations to near kindred in 
marriage articles, as against the representatives of the settler; 
and though the counsel for the plaintiff in that case took paios 
to identify it in principle with the resolution in Osgood v. tirade, 
yet it was impossible to deny the strong distinction arising from 
the questionable interest of the father who joined in the settle- 
ment in the last mentioned case. In Osgood v. Strode^ the 

511. The jadgment in Goring y. Naah waa grounded upon the aulhoritjr of 
Vernon v. Vernon ; the reaolt of which two cases is, that where the dispute is 
between a near collateral relation claiming under marriage articles, and the 
representatives of the settler, the court will not throw the party upon his remedy 
at law, but will decree specific relief, and that, notwithstanding a precedent 
limitation to the husband or settler, had the articles been carried into execution 
in his lifetime, would have made him tenant in tail, and so competent to bar 
the limitations over. But in Williamson y. Codrington, where the settlement 
was aypided by the sale of a purchaser for value, it was clear, that no specific 
relief could be granted. It was moreover, held, that no satisfaction in Equity 
can be demanded against the covenantor, or against his estate afler his decease, 
unless it be such a covenant as that a suit at law may be maintained upon it 
And in the last mentioned case the court made the measure of the retribution 
correspond with the spirit and intent of the transaction, and not with the letter 
of the covenant. In 1 Ves. 446. Lord H. observed, that there is a good ground 
for relief in specie, when damages at law would be an inadequate and inefifectual 
remedy. But Equity will often give relief, by compelling specific performance 
of agreements, where no remedy can be had at law ; as in the case of infants 
and feme coverts, where the consideration is marriage, or where proper settk- 
ments are made after marriage. 3 P. Wms. S4d. 
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remoteness of the collateral limitation seemed to create a neces- 
sity of finding somebody who might be considered in the light of 
a purchaser for the plaintiff, to turn the balance of equity in his 
favor agamst the real representative. Cases of this sort, it is 
true, are not direct authorities on questions which arise on the 
statutes of fraudulent conveyances ; but as the Court of Chan* 
eery has adopted very narrow discriminations in determining 
contests between collateral claimants under marriage articles, 
and heirs at law, or other legal representatives, and has 
sought Ijwith apparent solicitude to justify its support of 130 
agreements by some traces of valuable consideration, the 
student will find assistance in his progress through the various 
determinations on the statutes of fraudulent conveyances by an 
attention to the grounds of these equitable judgments. 

Although in the case, last supposed, of a settlement to which 
the intended husband and wife, and the friends of the wife, are 
the only parties, and where a collateral provision for a relation of 
the husband arises wholly out of the -husband's estate, it is diffi- 
cult to find a pretence of valuable consideration ; yet, if a 
brother, or other relation of the husband, be made to take a 
benefit out of the property of the wife by a limitation over, after 
the issue of the marriage, such a limitation may be well enough 
supposed to have grown out of the marriage contract ; for the 
husband has in such a case somebody to contract with, and there 
is a proper subject of stipulation and purchase. He is not bar- 
gaining for the privilege of disposing of his own, but contracting 
for an interest which is in the disposition of another. [|In 
the case of Edwards v. the Countess of Warwick (3,) it 131 
was agreed by the marriage articles, that £10,000 out of 
the wife's portion should be laid out in the purchase of lands to 
be settled to the same uses as the manor of K,, the husband's 
estate, was tcf be settled, i. e. to the husband for life, then to the 
issue of the marriage in the usual form, and in default of issue 
to the heirs of the husband. The husband died, leaving his 
widow and one son, who after levying a fine of the manor of 
K. to the use of himself in fee, died without issue and intestate, 
and a bill was filed by the heir at law of the son to have the 

(3) 2 P. Wmfl. 170. 

n 
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mortgage, whereon the £10,000 had been laid out assigned to 
her. This was opposed by the widow as administratrix of her 
son, who contended that this £10,000, there being no issue of the 
marriage remaining, and so no person to claim within fiie view of 
the settlement, ought to be left, and treated as money, and be 
divided between herself and the half sister of the deceased sod, 
according to the statute of distribution. 

132 II This case was principally decided in favor of the heir 
against the personal representatives upon the well known 

' equitable doctrine, that money, agreed to be laid out in the pur- 
chase of land, is to be considered as land, which again rests upon 
the more elementary doctrine of the courts of equity, that what is 
agreed to be done must be considered as already done ; and con* 
sequently, the limitations in this case would attach upon the 
personalty as if it were land, unless the son, who had the 
dominion over it, had elected, by some decisive act, to treat it 
as money, which had not been done (4). Yet, since in the 
same case much stress was laid upon the limitation's being volun- 
lary with respect to the heir, the court answered that argument 
by adverting to the room which the transaction aflbrded for 
for rationally supposing the husband to have stipulated for a 
benefit to himself out of the wife's portion. In this case, as in 
Osgood V. Strode^ a very remote interest under the marriage 
articles was relied on by the person applying for a specific 

133 performance, and, therefore, ||the court sought for a probable 
ground for inferring a species of contract and valuable con- 
sideration. In Vernon v. Vernon^ where the party applying 
was a brother, a still slighter ground, such as the right of action 
in the trustees, was admitted to support the decree for the exe- 
cution of the articles. 

There was, indeed, in the case of Vernon v. Vernon^ a sort 
of compassionate equity, (b) on which the chancellor laid cod- 

(4) See the case of Falbam y. Joues, 7 Vin. last ed. tit Debtor and Credi- 
tor, 44. 

(h) According to the articles, an estate tail to the settler was to precede the 
limitation to the brothers of the settler, so that their remainders were not only 
voluntary, but precarious, and in the power of Thomas Vernon the settler; 
and the same circumstance was insisted upon for the plaintiff in Bellingbam ▼. 
Lowther. But in Vernon r. Vernon, by the will of a deceased elder brother, a 
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siderable stress, and which may be looked upon by some as 
distinguishing it in principle from Bellingham v. Low- 
ther, (5) the circumstances of which ||are briefly as follows : 134 
Sir H. Bemngham on his marriage with Catherine Lowther, 
covenanted to settle certain freehold lands to the use of himself 
and Catherine, his intended wife, for their lives, remainder to 
the heirs male of his body by her, remainder to the heirs 
male of his own body, remainder to his brother Allen Beliing- 
bam in tail, remainder to the heirs of Sir Henry, and covenan- 
ted to settle certain copyhold lands to the same uses. Sir H. 
Bellingham was Travelling in order to make a surrender of his 
copyhold lands pursuant to his covenant, but fell sick by the 
way. He gave, however, a letter of attorney to other persons 
to make this surrender, but dying before it was tlone, the copy- 
hold descended to his daughter as heir general ; and his brother 
Allen Bellingham, who was the remainder-man in the articles, 
brought his bill to have the covenant executed by the heir at 
law, by conveying the copyhold to him in tail prout the articles. 
It was contended that the covenant was voluntary as to 
Allen Bellingham, the brother, he being no party to ||the 135 
articles, nor within the consideration of the marriage or the 
marriage portion, and that the articles might be fraudulent as to 
the brother, though good as to the wife and issue of the marriage, 
and a voluntary conveyance to a younger brother ought not, it 
defective in law, to be made good in equity against an heir ; foi 
which reason the Lord Keeper dismissed the bill, and would not 
compel the execution df such voluntary articles. 

It may be observed, too, that the heirs |^eneral, who probably 
were the children of the settler's daughters, would have gone 
without any inheritance, if the younger brother, who had already 
the whole freehold property, had been suffered to carry away 
the copyhold too. 

The reader will perceive, that there is nothing in these obser- 

persooal estate had been bequeathed to the plaintiffs, which bequest was void 
«« being too remote, and the present settler having had the advantage of the 
invalidity of that disposition, seemed to be bound in conscience to make some 
eatisfaction to his brothers. And this circumstance seemed to weigh much with 
the chancellor. 

(5) 1 Ch. Ca. 943. 
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▼ations inconsiBtent with the result of the authorities, which Mr. 
Coxe, in his note to the case of fVatts v. BuUas, (6) has col- 
lected, to shew the extent to which the court carries its relief in 
cases of omission to surrender copyholds, and $f defective 

136 executions ||of powers, and which, according to those 
authorities, bounds itself to the claims of creditors, wives, 

and children. The present subject is confined wholly to mar- 
riage articles containing digressive limitations to collateral rela- 
tions of tthe parties to the matrimonial contract ; and where the 
goodness of the primary motive, coupled with the aversion of 
the court to a partial and imperfect execution of articles, pats 
these colliiteral limitations in a more favored situation than claim- 
ants under simple voluntary agreements, which do not turn upon 
such cardinal /notive, as primarily influences %e parties to a 
matrimonial contract. But though it seems that the court is 
averse to the partial execution of articles, yet, whether it will ] 

compel performance at all or not, depends upon the strength of 
the claim of the party applying ; and that, question must attract 
the whole stress of the inquiry respecting those degrees of con- 
sideration and inducement, which decide the preponderance of 

equity. 
137 In cases of actual settlements, (which can only be || dis- 
puted by creditors or purchasers,) courts of law have aot 
proceeded on such notion of entirety in the construction of the 
instrument under these statutes of fraudulent conveyances, as by 
some seems to have been supposed, and to which supposition 
the doctrine of Lord Hale, before mentioned, appears to have 
lent some countenance. — But the terms of that doctrine are but 
faintly intellfgible ; and it seems that Lord Macclesfield, whose 
judgment wes extremely solid, was dissatisfied with its principle. 
It appears very clear, that the reasons on which the court of 
chancery grounds its refusal to execute articles partially, or, in 
the language of Lord Hardwicke, to garble and split agreements, 
ought not to govern the proceedings of a court of law upon these 
statutes. It was admitted, mdeed, by Lord Hardwicke himself, 
in the case of Goring v. Nash, that this practice of the court of 
chancery, in respect to articles and agreements, does not extend 

(6) I r . Wmi. 50.. 
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to the case wherein the interests of creditors or purchasers may 
be affected. In Bellingham v. Loivther, the construction, 
by courts of law, of legal executed settlements, ||as fraud- 138 
' nlent as to one, and good as to another, under the statute, 
for which Sir John Jacob's case was cited, was suggested as 
furnishing a rule applicable to the case of specific performances 
in equity. But the instances are not analogous : the rule of not 
garbling agreements in equity, admits the partial validity of exe- 
cuted settlements at law, and of articles in equity, where creditors 
or purchasers are concerned : but in equity, whether the court 
will execute or not, where creditors and purchasers are not con- 
cerned, depends upon the merits of the person applying ; but it 
will whoUy execute, or wholly reject. In Bellingham v. Low^ 
thsTy the court refused relief; but it was said by the court, that 
if the wife, who was a purchaser under the articled, had applied, 
they must have specifically carried into execution, and, as it 
seemed, they must have been integrally executed for the benefit 
of all collateral objects, as well as for the wife and the issue of 
the marriage. 



SECTION V. 

||Ik supposing a case, wherein the intended husband and 139 
wife, and the wife's friends are the only parties to the set- 
tlement, a narrow foundation has been taken, and one whereon 
it is difficult to frame a consideration for the support of limita- 
tions, beyond the marrying persons and their issue ; but the case 
is greatly widened where the parents of the husband, having 
something to part with, and consequently some subject of stipu- 
lation and contract peculiar to themselves, are parties to the set- 
tlement. 

On this head, however, it should be observed, that the case is 
always more widened, and affords greater scope for the supposi- 
tion of contract, where the parent parts with only a partial inte- 
rest, as by joining with the son in barring an entail, or by 
some other ||contributary or auxiliary act, than where the 140 
whole estate or interest on the husband's side, moves from 
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his parent ; in which case, the father has nobody with whom he 
can reasonably be supposed to contract for the limitations to bis 
other children, which are, in this latter supposition, to be carveJ 
out of an estate, over which he has the free and absolute domin- 
ion : whereas, if we suppose him to be only contributary and 
partially assisting, he may, with reason and probability, be pre- 
sumed to stipulate for some provision, under the marriage settle- 
ment of one son, for the benefit of his other children, as the 
price of his concessions: the case, however, is always greatly 
strengthened by the conjunction of a parent, whatever be the 
quantity of interest moving from him, in as much as the brothers 
and sisters of the marrying son, are only collateral to such son, 
but are lineal to the common ancestor, and in the direct path of 
his natural affection and solicitude. 

It appears that, on some such principle of reasoning. Lord 

141 Macclesfield, in the case of Osgood v. Strode, ||observed, 
that, " if old Lawrence, the father, had had the whole estate, 

he did not see with whom he could contract, except with the 
son's wife, and her friends, who could only make a good conside- 
ration for the husband and wife, and their issue.'' 

Perhaps his lordship's idea may not be improperly presented to 
the reader in the following point of view. If the father, old 
Lawrence Head, had been undoubted legal owner of the whole 
estate, there would have been nobody to purchase an interest out 
of him for his grandson, the nephew of his marrying son^ and 
aa it was not to arise out of the wife's portion, or estate, he could 
not be regarded as a purchaser of it himself, for that would imply 
a sort of soHloquous bargain, grossly absurd in supposition ; but, 
if we suppose a legal fee simple in the son, and that sort of dubi- 
ous equity in the father, which was attributed to him in that case 
he then had something to put into the scale of a contract or com* 
promise with his son, enabling him to stipulate for a benefit to 
bis grandson, which was to come out of his son's estate. 

142 It is laid down in Lane's Reports (1), in the case of \\St. 
Saviour, in Souihwark, (which is important, as being one 

of the earliest extant on the statutes of fraudulent conveyances) 
as a resolution of the judges, that if a man, upon the marriage oi 

(X) Lane S9« 
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his SOD, with the daughter of B. covenants to stand seised of land 
to the use of his son, for his life, and then to the use of other his 
sons in remainder ; such limitations to the other sons are volun- 
tary (a)f as against a purchaser : for which decision no reason is 
given ; but it readily occurs, that, if, as the statement of the case 
seems to import, the whole estate is to be understood to have 
"moved from the father, there was nobody to whom the character 
of purchaser for the brothers could apply ; and, perhaps, even 
had the father only joined with the marrying son, in barring an 
entail, so as, according to the foregoing rule, to let in the 
supposition of ||his purchasing the limitation to the younger 143 
brothers, out of the inheritance of the eldest son, yet the 
collusive and colorable complexion of the settlement, which com- 
prised limitations to collateral objects, preceded by no provision 
ITor the issue of the marriage, would, notwithstanding such cir- 
cumstances of consideration to support these collateral limitations, 
have endangered the transaction as against creditors or purchasers. 
In the case of Staplehill v. Bully (2), determined near a cen- 
tury afterwards, the necessity of some farther consideration, than 
that of the marriage and marriage portion, to support these col- 
lateral limitations in marriage settlements, was feh by the court 
of chancery. In that case, where the whole estate seemed to 
come from the father of the husband, the limitation to the second 
son in tail, after an estate tail limited to the eldest son on his 
marriage, was considered as voluntary, because the consideration 
of the marriage did not extend to it. 

II It should be observed, however, that though it was ex- 144 
pressly held in this last mentioned case, that such collateral 
limitation was voluntary, yet there was here another circumstance 
which had great weight with the court ; for, although in Vernon 
▼. Vernon^ and Goring v. iVas&, (3) no stress was laid on the 
antecedent estate tail, (b) in the husband, yet, as in this case 

(a) Here too the word " voluntary*^ seeniB to be used, u to the ■tatute 27 
Eliz., as having the aame meaning mih fraudulent, 

(2) 2 Pfec. in Chan. 223. (3) 1 Vea. 613. 

(b) The reader will find the doctrine, as to this point, enlarged npon in the ease 
of Ramsden t. Hylton, 2 Ves. 309. where the cases of Goring, or Fagg>. Nash, 
and Vernon ▼. Vernon, were relied upon by the ehan^Uor. In Ramtden v. 
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of* StaplehiU ▼. Btdlyi the lease, against which relief was 

145 sought, came out of the precedent ||estate tail, and it was 
said, that any conveyance by tenant in tail, in equity was 

good, both circumstances appear to have had weight in produ- 
cing the decree. 

In the case of JRoe, on the demise of Hamerton against Mii- 
ton, (4) the opinion of the court of C. P. strongly featured with 
the masculine sense of the judge who pronounced it, while it 
described the efficacy, disclosed the necessity of some superad- 
ded interest, to operate by way of price or purchase for these 
collateral limitations in a settlement, when they are disputed by 
creditoi^ or subsequent purchasers. The case was thus, as stated 
by the Lord Chief Justice. John Hammerton, in 1706, being 
seised in fee of the lands in question, and at the same time 
having a mother living, who had an annuity of £50 issuing oat 
of the whole lands, and having two brothers, Thomas and Vava- 
sor, entered into a treaty of marriage with Mary Kelly : the 
mother of John, previous to the marriage, agreed to part 

146 with her security upon the whole ||lands for her annuity, 
and to take, instead thereof, a security for the same upon 

part of the lands. Accordingly, she and her son John, (the in- 
tended husband) joined in a fine, to deliver the whole lands 
from the said annuity ; and in consideration of the marriage, 
and a portion of £ 1200 and of the said release of the said annuity, 
John Hamerton conveyed to trustees, upon trust to pay £50 a 
year to the mother, out of part of the lands, for her life, then, as 
to the whole of the lands, to the use of John Hamerton, for his 

Hylton, the dispate was between the general crediton, and the danghtexa 
claiming their portions under articles tabsequent to marriage, which portions 
were provided for by a limitation to trustees, coming after estates tail to the 
sons, which had remained unbarred. The relief being against creditors in this 
case of Ramsden v. Hylton, it would have been a very remarkable case, but 
that, on the other hand, there appeared to have been an agreement before the 
marriage, with which the subsequent articles might be coupled. And if a con- 
sideration could be found for the articles, the danghters, in that case, were 
plainly within the extent of that consideration. In Goring ▼. Mash, and Ver- 
non Y. Vernon, there was no pretence of valuable consideration : so that, on 
the whole, these cases are pretty equally balanced, as to this point, in the 
weight of their inferences. 

(4) 2 Wils. 356. 
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life, remaiRder to trustees to support contingent remainders, re- 
mainder to the first and every other son in tail male, remainders 
to Thomas Hamerton, and Vavasor Hamerton, severally, one 
after the other in tail male ; remainder to the daughter and 
daughters of the marriage of John Hamerton and Mary Kelly ; 
remainder to John Hamerton in fee. There was no issue of the 
Rfarriage. Afterwards, John Hamerton mortgaged the estate to 
Monkton, and acknowledged a fine to him sur concessit : then 
Monkton purchased of John Hamerton, for a valuable con- 
sideration II in fee, and took a fine from him sur conusance 147 
de droit come ceo. Afterward, John Hamerton died with- 
out issue, but Thomas Hamerton, his brother, left a son, Vava- 
sor Hamerton, the lessor of the plaintiff. 

Lord C. J. said, that the single question was, whether there 
was a good and valuable consideration to support the limitation 
in the settlement to Thomas Hamerton, the late father of the 
lessor of the plaintifT, or whether that limitation was merely 
voluntary under the statute 27 Eliz. and bad agarnst a purchaser 
for a valuable consideration. Upon which question he was 
clearly of opiniorj, that the settlement was fair and honorable, 
and that there was a good and valuable consideration to support 
the limitation therein to Thomas Hamerfon? the late father of 
the lessor of the plaintiflT, and that it was quite out of the statute 
of 27 Elizabeth. 

The whole according to the Chief Justice, turned upon the 
mother's joining in the settlement ; that was a ||good con- 148 
sideration to John the son ; the quantum was not material ; 
he purchased his wife by his mother's concurrence. As to the ob- 
jection, that John was seised, and could have made the settle- 
ment without the mother, and that in truth no real or good 
consideration moved from her at all, for that she still had her 
annuity charged upon part of the lands ; it was answered that 
the application to the mother, shews, that John Hamerton could 
not have made a settlement, agreeable to the friends of the in- 
tended wife, without the mother, and any consideration given 
by the mother, would make her a purchaser for her younger 
sons. The Chief Justice added, that it was plain the mother 
intended her sons should be preferred to the daughters of the 
marriage; and this was as plain as if he had heard the motber 

12 
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say, '' I will not part with my anouity, secured upon the whole 
land, and take a security for it upon part of the land, unless you 
will prefer ray sons to your daughters," that the settlement could 
have no other meaning, and that any consideration, moving from 
a parent to a child, is good. 

149 II The settlement in the case of Jones v. Marsh, (5) 
maintained itself against the subsequent mortgagee, upon 

the strength of the portion which was proved to have been paid 
by the receipt indorsed upon the back of the deed. But this 
case also contained an ingredient similar to that which in the 
-above cited case of Roe v. Mitton, formed the single ground of 
the decision ; and the opinion of Lord Chancellor Talbot agrees 
with that which was pronounced from the bench of the common 
pleas. '^ Besides," says his lordship, in this case, " an estate moved 
from the defendant's father's mother, and she may be considered, 
in some respects, as a purchaser of the limitations made to her 
grand-children, so that it would be very hard to call this a volun* 
tary settlement." 

The doctrine of Roe ▼. Mitton, has been expressly recognized 

in a late case determined in the court of chancery, (6) which 

is also a further exemplification of the principle of the rule above 

attempted to be explained. The circumstances of the case, 

150 as to this point, were as follows: A. having || an estate in 
fee, of £6000 a year in value, and being also tenant for life, 

without impeachment of waste, of another estate of the annual 
value of £5000, with the reversion in fee after an estate tail in 
B. his only son by a former marriage, became greatly indebted, 
by mortgage, annuities, and otherwise, to the amount of £100,- 
000. A. and B. joined in conveying both estates to trustees, 
upon trust by sale or mortgage, or by sale of timber, or out of 
the rents and profits to pay debts, and to apply so much of 
the rents and profits of what should remain unsold, as they 
should think proper, as a sinking fund, and to pay the residue 
to A. and to settle the remaining trust estates, (subject to an 
annuity of £1000 to B. for the joint lives of him and A.) upon 
A. for life, without impeachment of waste, with power to lease 
for twenty-one years only ; remainder to trustees to preserve, &c. 
remainder, (subject to a jointure, to the wife of A. and to por- 

(5) Cas. Temp Lord Talb. 64. 

(6) Myddleton against Lord Kenyon »«*«Y others, 2 Vei. Jan. 391. 
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tions for children,) to the joint appointment of A. and B. and 
in defaolt thereof to the appointment of B. surviving, and 
in default thereof to B. in tail ||male; remainders to the 151 
other sons of A. in tail male ; remainder to B. in tail general ; 
remainder to the daughters of A. in tail with cross remainders ; 
remainder to B. in fee : with powers of leasing, and full powers 
of management in the trustees. 

On a bill filed by A. to be relieved against this settlement, one 
of the grounds taken by the counsel for the plaintiff was, the 
want of consideration ; A. having been deceived into a notion of 
the expediency of his son's co-operation, whereas, in truth, he 
was perfectly competent, out of the unsettled estate, to effect all 
the purposes of the arrangement without his son. But that, 
although the son's joining was no effective accommodation, he, 
the son, had been a most disproportionate gainer by the transac- 
tion, without any sacrifice or concession on his part. But the 
Lord Chancellor, with great clearness, decided, that as to the 
alleged want of value to support the settlement, there was no 
color for that imagination : there was consideration enough 
Uto support the deed at law against creditors or purchasers ; 152 
and there was consideration enough, not only to support the 
beneficial limitations of the estates to the son, but all the other 
limitations in which the father was concerned ; and his Lordship, 
in allusion to the case of Roe v. Mitton, last above cited, obser- 
ved, that much slighter considerations had been held sufficient in 
courts of law to support such a settlement, even against the most 
favored case — that of a fair and honorable purchaser. The con- 
sideration, his lordship added, was a consideration of value ; the 
thing parted with, the interest conveyed, the charge undertaken, 
were all of great and essential value, and would support, to the 
full extent, all the effects of this settlement, if any attempt were- 
made to question it as void at law. 



SECTION VL 

Our reason suggests, that to satisfy this legal exigency of 
some sort of valuable consideration for the support of settlements 
and conveyances, there should not only be somebody to whom 
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the character of purchaser will constructively apply, but there is 
also need of some estate or interest, out of which the uses, liaii- 
tations, or provisions may consistently be derived or purchased. 
In Roe V. Mitton the son was seised in fee ; the consideratioa 
moved from the mother ; and the limitations, to her jWHSSf^^ sons 
were purchased out of the estate of the eldest. In th^ ^te^joX 
Myddleton v. Lord Kenyon^ the settled estate was changed Y^ 
the recovery into a present fee simple in the father, out of which 
the son might, with color of reason, be construed to have pur- 
chased all the interest in that estate beyond what he could claim 
before under his father's marriage settlement, by his consent to 
join in the recovery. 

154 ||The case of Jenkins v. Kemyshe or Keymts is become 
very important from the frequent references to it in later 

eases. The fullest report of it is in Levinz (1;) where t|;i^^(yi{y 
cumstances of the case connected with the point in ,%^(8tibi]^ 
stood thus upon the special verdict. Sir Nicholas Keying l^eiog 
tenant for life, with remainder to his son Charles in tail general^ 
remainders over, the father and son, on the marriage of the son 
with Blanche his first wife, and in consideration of the marriage 
and of £2,500, marriage portion, levied a fine, and suflfered a re- 
covery to the use of Sir Nicholas for life, remainder to Charles and 
the heirs of his body on Blanche begotten^ remainder to the heirs 
of the body of Charles, remainder over, with power for Sir Nicholas 
by deed, to charge all and singular the premises with £2,000 ; after 
which Sir Nicholas and Charles, without recital of the power, by 
lease and release mortgaged part of the lands in fee to Davi^ 

155 Jenkins to secure the repayment of ||£2,000 borrowed of 
the said D. J. with interest at a day mentioned : Sir Nicholas 

died ; Blanche died without issue (a) ; Sir Charles married a 
second wife, by whom be had issue the defendant, and died ; 
and the money not being paid, the lessor of the plainlifT, son and 
heir of David Jenkins, brought ejectment. 

First, it was resolved, that the mortgage in fee by lease and 
release was a bad execution of the power. And as to the second 
point, it was contended that the settlement was merely voluntary, 
as to the issue by the second marriage, since the marriage of the 

(1) 1 Lev. 150. 

(a) The lenie of tb« oase lequires the insertion of these wordf . 
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first wife* and the portio'i) paid with her, could not extend to the 
issue by the second wife. And it was also contended that there 
being a proviso in the settlement, giving power to the father to 
charge the lands with the payment of £2,000 the settlement was 
▼Old against Jenkins a purchaser for a valuable consideration, 
under the clause of the statute 37 £liz. c. 4. which j| makes 156 
conveyances, with power to revoke, alter, or determine at 
pleasure, void. But the court held that this power (being for a 
particular sum) was not within the statute ; and, according to 
the report, Hale was of opinion, that the consideration of the 
marriage and portion might extend to all the esti^tes in the set* 
tlement ; therefore judgment was given for the defendant. 

It is to be observed, that before the recovery was suffered on 
the marriage of the son, the father was tenant for life, and the 
son bad an estate tail of equal extent with that which he took 
under the marriage settlement. The limitations under the set- 
tlement were no new acquisition of interest to Charles the son, 
and as to his posterity, it lessened the probability of succession in 
the issue of a future marriage, for the subsisting estate tail general 
in Charles, supposing no recovery to have been suffered, and 
only females to have been born of the first marriage, would 
have carried the estate over to the son by the second marriage 
in exclusion of the first family. The special tail therefore 
Ijcreated by the settlement was the material alteration ; but 157 
as there was no issue by the first marriage to claim under it, 
and as, in fact, the person claiming under the new settlement would 
have been entitled without it, the case does not seem, in this 
view of it, to fall within the reason of the statute 21 Eliz. c. 4. 

It cannot be disputed but that the issue of the first marriage, 
females as well as males, were prospectively within the con- 
sideration. And, if any such had existed, they would have' 
been entitled as purchasers. And, though the limitation under 
which the defendant claimed, was beyond the actual reach of 
the marriage consideration ; yet, as, in trnth, it was no acquis 
eiiion of interest, it would, perhaps, be too much to construe 
it within the meaning of a statute against fraudulent convey- 
ances. The issue by the second wife, so far from being the 
object of any voluntary bounty under the settlement, were dis- 
posed at greater distance in the line of prospective provision ; 
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and it would seem to be a harsh waf of understanding the 

158 statute in Hquestion, if a postponement in the order of 
succession could be considered as a conveyance or gift with 

a fraudulent intent. If, indeed, any female issue of the first 
marriage had been' in existence to claim under the limitation in 
special tail in the settlement, inasmuch as that limitation oper- 
ated, with respect to the then subsisting estates, as a transfer of 
interest from the general to the special heirs, it might have been 
considered as virtually comprehended under the words^ gift or 
conveyance in the statute ; but, in such a case, it is plain, the 
limitation would have been sheltered under the valuable con- 
sideration of marriage, and the marriage portion. 

But if these reasons be thought insufficient, we may retiirn to 
the rule already discussed. Here was a reciprocal accommoda- 
tion between the father and the son ; the recovery and the ob- 
jects of the settlement required their concurrence,' and, though 
the father was wholly the gainer by the result, yet we have 
seen, in the case of Myddleton v. Lord Kenyan, and in 

159 the II principle of the case of Roe v. Mitton, that this cir- 
cumstance is not of any importance. So long as both parties 

were necessary to each other, and each had something to part 
with, both were in a predicament to be considered as purchasers 
of the limitations comprised in the settlement ; and here, by the 
recovery, the recoverer gained a momentary fee, out of which 
the estates might be drawn by the parties so purchasing from 
each other. 

Since the case of Roe v. Mitton^ the courts, perhaps, have 
been more disposed to support collateral and remote limitations 
in marriage settlements by the application of this rule, than by 
resorting to any notional extension of the consideration of mar- 
riage to objects unconnected with its views and motives. 
Though, perhaps, the legal idea of consideration, from a pre- 
vailing inclination to support settlements, has been sometimes 
carried by partial ingenuity to a degree of minuteness ap- 

160 proaching the point of evanescence ; ||yet, where analogy 
and authority will permit, it seems desirable to found the 

doctrine, as much as may be, on a probable suppositiop of con- 
tract and stipulation. 
In the case now under discussion some argument may be 
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admitted to arise from the rem^eness of the limitation in question 
against the presumption of intent to' deceive a purchaser ; and 
this was one of the reasons si^>po6ed by Lord Macclesfield, 
in his reoiarks on that ease in Osgood v. Strode^ to have 
weighed with the court, and it must be owned that this observa- 
tim seems better founded than what in a line or two before had 
been advanced by way of reason fcv the decision, '^ that there 
was a fair and honest occasion for making the settlement/' For 
his inference from that position rests upon a postulation which 
his Lordship perhaps would not himself have granted, 'viz. that 
if a settlement be primarily induced by a good motive, all the 
limitations comprised in it must be good, or in other words, 
that a settlement cannot ||be upon good consideration as to 161 
one person, and voluntary and bad as to another, (b) The 
argument from remoteness is only strong as the statutory pre- 
sumption or rule of evidence is weak ; and as, at best, it is a 
doctrine in which the boundary line is but faintly marked, it may 
be better^ as being more sure, to rely upon the rule above 
attempted to be illustrated, and which has the countenance of 
recent and great authorities. 



SECTION vn. 

II The case of While v. Stringer (1) calls for particular 162 
attention, as there a limitation in a settlement, to which the 
consideration of marriage did not extend, was supported, against 
a subsequent purchaser, though such limitation was not within 
the reasoning applicable to the order of cases above examined. 
The case upon the evidence on an ejectment tried at bar was as 
follows : A father seised in fee, in consideration of a marriage 
between his eldest son and A. and of a marriage portion to be 
paid, (which' was afterwards paid) made a settlement upon the 

(h) This proposition was failj admitted in White y. Stringer, 2 Ley. 106. by 
the bench -, and see the opinion of Ley C. J. 1 Roll. 306. See alio Style 428. 

(1) 2 Ley. 105. 
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m 

first son, and the heirs of his body upon A. begotten, remainder 
to this second son in tail, remainder to his own right 

163 II heir, (a) Three years afterwards the father sold the lands 
for valuable consideration, and died : the son mod A. died 

without issue. And whether the remainder limited to the second 
Bon was fraudulent and void as against the purchaser, he having 
notice of the settlement, and a covenant in his deed of porchaae 
against all incumbrances, save this remainder to the second son, 
against fjohick he had taken a collateral security^ was the 
question.' 

The relative situation of the parties to this settlement corres- 
ponds with what would have been the situation of the parties to 
the settlement in Osgood v. Strode, as the case was hypotbeti- 
cally put by the chancellor, when his Lordship observed, that 
" if old Lawrence the father had the whole estate, he did not 
see with whom he could contract, except with his son^s wife and 
her friends, whkdh could only make a good consideration for the 
husband and wife and her issue." In the case now before us, 
the whole estate moved froni the father, and there was no- 

164 body to contract with him but the intended wife ; the son 
had nothing to ||part with, and therefore was not in a pre- 
dicament to be construed a purchaser, so that upon the whole of 
the case there was no one to stipulate or contract for the second 
son, or, in other words, to purchase the limitation to him out of 
the fee simple of the father. As no consideration therefore 
moved from any body to the father, out of whose estate this 
collateral (b) provision was to come, it must be considered as 
the result of his spontaneous bounty. 

But the case discloses upon an attentive examination some 
distinguishing circumstances which may reconcile an acquies- 
cence in the support there given to the collateral limitation with 

(a) In the report of the caie mention if mtde of the father's being indebted. 
The fact was unimportant, but perhaps industriously inserted to show, thst it 
had no weijrht with the court. 

(b) To obviate any criticism upon the word collateral, it may not be amiss to 
observe, that the marriage is the point of reference ; and in speaking of limita- 
tions in a marriage settlement, they are csUed either direct or collateral with 
respect to the husband and wife. It is plain they may be lineal to the settler, 
though collateral to the marrying parties. 
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an adherence tq the rule aboTe investigated ; a role which seema 
to establish and preserve a consistency of construction among 
a great majority of the cases determined as to ||tbis question 165 
upon the statutes. The turn which the argument and deci- 
sion took in the case before us was as follows : It was contended 
by Serjeant Maynard, who was counsel for the plaintiff, firsily, 
that the consideration of the marriage and marriage portion did 
not extend to the second son, any more than if the father, upon 
the marriage and for the marriage portion, had settled it to the 
first son and heirs of his body ; and afterwards on the same day 
had settled the reversion upon the second son in tail, remainder 
to his right heirs ; this second settlement would tlien have been 
clearly voluntary and void as to purchasers. Secondly^ that 
though there was notice, and though the settlement was ex- 
cepted out of the covenant in the deed of purchase, the case waa 
not altered by that circumstance ; for a man having notice of a 
fraudulent deed, may safely purchase, knowing that he cannot 
be hurt by such a deed. 

But Hale C. J. and Wylde J. held clearly, Raynsford 
agreeing, and Twisden doubting, that, though ||one and the 166 
same deed may be upon good consideration as to one, and 
voluntary as to another, yet, in this case^ it could not be imagined 
that the settler intended to deceive a purchaser after the deter- 
mination of an estate lail| which might endure for ever (c)^ when 
the consideration of the purchase, as well as the remainder itself, 
by reason of the first estate tail, was of so small a value. 
Secondly, that the purchaser was ||not deceived in this case, 167 

(e) The inToWed state of this question eppeen from the diffe#ent opinions 
pronounced even by Lord Hale, in the different cases which have come before 
him, wherein such limitations, as we have been considering, have occurred. In 
Jenkins v. Keymishe, we have seen him uphold the digressive limitation, by a 
constructive extension of the marriage consideration, to all the llmitatione 
comprised in the deed of aettlemeni. In White v. Stringer, we observe him 
laying great stress upon the remetemsss of the limitation in question. But io 
the case of Roscarrick v. Barton, Chan. Cas. 217. wheie A.jppon his marriage, 
settled lands upon himself for life ; resiainder to his intended wife for life ; 
remainders to his first and other sons successively in tail ; remainder to B. in 
tail ; Lord Hale, sitting with the Lord Keeper, waa of opinion, that the remain- 
der to B was voluntary and fraudulent against a purchaser for valuable con* 
■ideration. 

13 
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for be not only had noticoi but also a collateral security against 
this remaioden 

With respect to this case of fVhite v. Springer, we may per- 
ceive that it contains two peculiarities, which materially distia- 
guish it in principle from the preceding cases — the coUaieral 
security taken, and the inadequacy of the price given, by the 
purchaser. Since the statute has not made a fraudulent convey- 
ance a simple nullity, but has only empowered a subsequent par- 
chaser for valuable consideration, to treat it as void ; it should 
seem that such purchaser is within the application of that maxim, 
which says, that every man may renounce a law which was made 
for his own benefit ; and by resorting to a collateral security, 
against a former voluntary conveyance or limitation, does not 
such purchaser disavow bis reliance on the statute, and tacitly 
qjffirm that, which the statute enabled him to consider as void 1 
Perhaps, too, when accompanied by circumstances, such as those 
by which this case of White v. iStringer is characterized, 

168 ||the fact of notice to the purchaser, though always inope- 
rative when standing alone, imbibes a hurtful efficacy from 

the base intermixture of fraud. The reason of its operating no 
disqualification as to a purchaser, after a voluntary conveyance, 
rests, as it seems, on the supposition, that he regarded the former 
alienation as void against himself, and therefore saw nothing b 
it to deter him from the completion of his purchase ; but does 
not this supposition fail, if such purchaser impliedly confesses, 
by his resort to a collateral security, an apprehension of the 
validity of the first conveyance 7 On the other hand, can the 
offer of a collateral security, in fairness of reasoning, consist 
with an intent to deceive a purchaser, and if the security 
be proportionate, what advantage can the settler propose to him- 
self by the contrivance ; The purchaser, too, can have no right 
to complain, if he bought with a full knowledge of circum- 
stances, and with the liberty of stipulating the terms of his own 
indemnity. But if we couple with the collateral security the 
smallness of the consideration, which, as appears from the 

169 II observation of the Chief Justice, was given, in the case 
before us, for the settled lands, the integrity of the trans- 
action becomes very questionable on the part of the purchaser. 
Being doubtful, as it should seem, whether the settlement on 
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the second son could be maintained or not, he gave a small con- 
sideration for the chance of overturning it, at the same time 
demanding a collateral security, as an eventual protection* It 
seems in reality, to have been a sort of experiment, and to savor 
more of champerty, than a fair and genuine purchase. It pro- 
bably seemed to the purchaser, that the title was a litigious onOi 
and whether he judged rightly or not, he forfeited his claim to the 
patronage of the statute, by bis subtle endeavor to draw sup* 
port from it to a mere speculating bargain. 

The construction of the statute, as to the purity of conduct 
necessary to entitle a purchaser to its protection, has been very 
uniform, from the case of Uptons, basset, (2) which was deter- 
mined at the distance of ten years after the passing of the statute, 
to the case of Dae v. Routledgef determined by the 
170 II late Chief Justice. All the resolutions, as to this pointy 
unite in the proposition, that the purchaser's case must be 
dear from every thing of an indirect, collusive, or colorable 
appearance. 

In the said case of Upton v. Bassdy it was said by Anderson, 
that a petty consideration, as a gross sum of £500 given for 
lands worth £500 per annum, will not entitle a purchaser to the 
assistance of the statute, for no one shall have the benefit 
of this statute, unless he comes to the land upon good con* 
sideration, and without any indirect meads. In Doe v. Uovf- 
ledge^ the great disproportion of the purchase money to the 
worth of the land, was considered by Lord Mansfield as indica* 
ting a palpable contrivance. In the case of Jennings v. SeJ^ 
leeky (3) the reader may see an instance of relief granted by the 
court of chancery against a purchaser for valuable consideration, 
who, having notice of a prior voluntary conveyance, had taken 
a coUaieral security ; and the relief, as to this point, after 
the court had resolved that the lease by the father jjwas de* 171 
signed as an advancement to the daughter, appears to have 
been singly grounded on this fact in the case. But when notice^ 
collateral securityy and inadequacy qf conaiderationt concur 
against the purchaser, after a precedent voluntary conveyance, aa 
in this case of fVkUe v. Stringer^ it seems better to rest the 

(2) Cro. Elis. 444. and lee the case related by Anderson C. J. 3 Rep. 83. b. 

(3) 1 Vem. 467. 
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Bopport of the prior alienee wholly upon these facts, than to stir 
delicate questions by indecisive observations, which unsettle the 
student, and leave the rcsnlt of the case ambiguous. 

There are many remaining points of difficulty to be attended 
to on the subject of the marriage consideration, and the circuit 
its influence embraces. We observe in the case of Beverly t. 
Gatacre, (4) that the great point with the judges was, whether 
the lease conveyed to trustees, upon the marriage of A., in trust 
that A. should receive the rents and profits during his life, and 
then the wife, and then the issue male of the marriage, could 
be avoided by the subsequent vendee of the husband during 

172 his life. We are to observe, ||that it was only upon the 
statute 27 Eliz. that the purchaser could prosecute at law 

for the recovery of the legal estate ; for if the settlement, as to 
the estate of the husband, was not avoided by that statute, the 
legal estate was in the trustees, and the husband's second con- 
veyance being a transfer only of the beneficial interest, the 
purchaser's resort must have been to a court of equity. But the 
conveyance to the purchaser would clearly have carried the legal 
estate as long as the husband lived, if the settlement could have 
been avoided during his life by the operation of the statute* It 
is difficult, however, to conceive, where no secret trust can be 
inferred or supposed, upon what principle of sound construction, 
a person, who having the dominion of the whole estate, makes 
a partial disposition of it upon his marriage, by provisions out of 
it for his future wife, and the posterity of the intended marriage,, 
(provisions clearly supported by valuable consideration) and re* 
serves, by the limitation or declaration of an use or a trust, an 

interest in himself for his own life, can be considered, as to 
173 such life interest, as ||within the reason or remedy of a 

statute, made for annulling fraudulent conveyances as 
against subsequent purchasers for value. 

We are now upon the cases where the question upon the 
statute is, whether a deed is fraudulent or not from the mere 
want of consideration, as against a purchaser for value, and not 
upon those cases wherein the inference of fraud arises from the 
very secrecy of the trust itself, and its inconsistency with the 

ii) I Roll. 305. elted in 3 Ceb. 6. bj th« a&me of Lydall v. VanloA. 
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yisible purpose of the volantary conveyance. And as to the 
circumstance of the husband's being in possession, and the repu- 
ted owner, which is noticed in the case above mentioned, it should 
be remembered that, wherever the trust itself can be supported, 
it would be an absurdity to construe possession, according to that 
trust, as a badge of fraud ; for possession is no further an indica- 
tion of fraud, than as it raises the presumption of a secret trust, 
by contradicting the avowed intention of a pretended transfer of 
property. It seems, upon the whole, a little extraordinary, that 
the validity of the husband's life interest could be drawn 
into controversy ||upon the construction of the statute 27 174 
Eliz. since it appears, that the trust was avowed and osten- 
sible, the possession correspondent to the trust, and the interest 
of the husband no alteration of property, on which the question, 
whether voluntary or valuable, could properly arise. And it can 
hardly be doubted, but that, if a third person had settled the 
estate, instead of the husband, the trust for the husband's benefit 
would have been protected against a subsequent sale by the 
grantor, by the consideration of the marriage and the marriage 
portion (d). 



SECTION VIII. 

U If we consider the case of a settlement by the owner of 175 
a real estate upon his marriage, whereby the usual strict 
uses are limited to the husband, wife, and issue, with an ulti- 
mate limilation to the right heirs of the grantor, there seems. 

(d) There are many cases which tarn upon the doctrine that the wife and 
her friends are parchasers, by the roarriage,of a general interest in the husband's 
life estate, limited to him by the settlement; for she marries in expectation of 
the mainte nance and comfort she is to derive out of it. It is in this charac- 
ter of a valuable purchaser, with which the wife is invested, at least in equity, 
that she attracts the relief of that court against the clandestine agreement 
of the husband, entered into by him, previously to the marriage, to the 
prejudice of his life estate under the settlement. See the cose of Roberts r. 
RoberU, 3 P. Wms. 65. edit. Coze; and the case of Neville v. Wilkinson, in 
the note to that case ; and it seems clear -that an action, upon such an agree- 
ment, could not now be sustained in a court of common law. Vid. the cases of 
Montefiort t. Mootefiori, 1 Block. Rep. 363. Jacluoa 7. Duchaire, 3 T. R. 551. 
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hardly a necessity for argument, to shew, that a person claiming 
' this ultimate estate, as right heir of the grantor, takes nothing 
which can be the subject of dist>ute upon the statute 27 Eliz. 
It is a positive rule of law, that no man can raise a fee simple 
to his own right heirs, by the name of heirs, as purchasers^ 
either by conveyance of land, or by use, or by devise. (1) Not- 
withstanding such conveyance, limitation, or devise, the heir 
will still take by descent^ and will, in consequence, be quite out 
of the reason and contemplation of these statutes of Elizabeth. 
Nor is it of importance, as to this point, whether the grantor 

176 limits an use to himself for life, or not ; wherever a roan ||is 
seised of the whole legal and beneficial estate, and makes 

a conveyance for particular estates, uses, or trusts, whatever he 
does not part with remains in him, and if he limits, by expres* 
sion, a remainder to his right heirs, such limitation takes no 
effect, but the reversion abides v^ith the grantor, and the express 
estate is supplied by one, the same in quantity, though different 
in quality. (2) 

It is true that by way of use, a man may limit an estate to his 
special heirs, so as to make them purchasers ; but that can only 
be where no freehold, either by expression or implication, takes 
place in the grantor, with which the subsequent limitation to bis 
special heirs can coalesce.*" Thus (3) A. on his intended marriage, 
settled lands by deed and fine, to the use of himself and his 
heirs till the marriage, and afterwards to the use of his wife for 
life, remainder to the use of the conusecs in the fine and their 
heirs during the life of A» upon trust to permit him to receive 
the rents and profits, remainder to the sons of the marriage 

(1) Hob. 30. (2) 10 Rep. 81. 1 Ld. Raym. 526. 
(3) Tippin v. Cos'm, Carth. 272. 



* The alteration which destroys contingent remainders, must amount to an 
alteration in the quantity and not in the quality. 2 Cruise 360, 361. Harrison 
y. Belsay, Rajm. R. 413. In this case lands were settled to the use of P. & S. 
his daughters, for their liyes, remainder to the use of the first, and other sons 
of S. in tail, remainder to her daughters, remainder to the heirs of P ; S. after- 
wards, and before a son was born, by deed released all her right and estate to the 
use of P. and his heirs. 

Held — that this release from one joint tenant to another for life, did not des* 
troy tlie contingent remainder to the first son of S. Lane v. Pannell, 8 Cruise 
341 ; 1 Roll's R. 238, 317; Watkins 114, 171, 191; Doug. 772. . 
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successively ||in tail, male^ and for want of such issue to the 
heirs of the body of the said A. and for want of such issue to 
the said A. and his heirs. The marriage took effect, and they 
had issue only one daughter, married afterwards to G. T. who 
likewise had issue by the said marriage one daughter, the lessor 
of the plaintiff. A the father, upon some displeasure at the 
marriage, levied another fine, with proclamations to the use of 
the defendant C. and his heirs. The wife of 6. T. died, then 
her father died without any other issue, and the widow entered 
and enjoyed the land during her life, and died. And the ques- 
tion was, whether the daughter of G. T. the grand-daughter of 
the grantor, was barred by the last fine ; wliich question de- 
pended upon a previous question, whether A. took an estate tail 
vested in himself by the limitation to the heirs of the body, or 
that limitation to the heirs of the body was a contingent remain- 
der, which the heir should take by purchase, and not by descent. 
If she took by purchase, the last fine was clearly no bar. It was 
determined that the express estate given to the conusees 
in the first fine, during the life of the settler, left ||no room 178 
for the implication of a resulting use to the grantor, with 
which the limitation to the heirs of the body could unite. But 
that the limitation was a new estate, i. e. an estate tail, and 
could be no part of the old estate, which was a fee simple. It was 
adjudged therefore to be a contingent remainder, which after 
the grandfather's death, vested in the lessor of the plaintiff by 
purchase, and consequently was not barred by the fine. 
, Now, as the foregoing case was circumstanced, no doubt 
could arise as to the validity of the remainder in question, upon 
the' statute 27 Eliz. for it does not appear that there was a valu- 
able consideration for the conveyance to C. and if such con- 
sideration had existed, yet the grand-daughter was protected by 
the marriage and marriage portion. But if we suppose a valu- 
able consideration for the conveyance to C. and no issue by the 
marrit^ on which the settlement was made, but the claim to 
have been made by the heir of the body of the grandfather 
by a second venter, then the ||question whether fraudulent 179 
or not within the above mentioned statute might perhaps 
arise. 

The case last supposed must evidently rest upon a different 
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foundation from that of Jenkins v. Keymishej where the reci- 
procity of interest in the father and son (the father being tenant 
for inre, and the son having the remainder in tail) put both of 
them in a condition, according to the reasoning in a former part 
of this essay, to become purchasers of all the limitations in the 
settlement, whether collateral or lineal to the intended husband. 
But, as before remarked, when the whole estate moves from the 
the husband, out of which the ulterior limitations are to be 
drawn, there is nothing but the consideration of the marriage 
and marriage portion to resort to ; and it is dif&cult to support 
the efficacy of the consideration of the marriage and portion to 
the extent of including within its expansion, any limitation which 
lies wholly out of the path of the new generation, and the pros- 
pects of the future family. 

180 II But we should observe, that a limitation to the heirs of 
the body of the husband, as in the case above hypotheticaliy 

stated, is not wholly out of the line of the posterity of the first 
marriage ; for though by the course of events it may happen, 
that a son or daughter, by a second marriage, may claim under 
such a limitation ; yet the limitation to the heirs of the body be- 
ing preceded only by strict limitations to the wife and sons of the 
marriage, would comprehend the female issue of the first mar- 
riage and would so far be clearly supported by a valuable con- 
sideration ; and, although, according to the opinion of Ley, C. J. 
in the above cited case of Beverly v. Gatacre, the operation of 
the statute may affect one limitation, cease as to a succeding one, 
and return and attach upon others more remote, yet such an in- 
termittent operation with respect to different limitations in the 
same settlement will not support an inference of such divisibility 
of efiecton the' same limitation in a settlement, as such limita- 
tion prospectively regards those who are and those who are 

181 not II within the consideration of the marriage. Such a 
doctrine attracts the full weight of the argument from the 

absurdity of making a transaction fraudulent ex postfactOf and 
by relation ; for here it would not be a petitio principii to suppose 
the limitation good at the time of making it, since the evidence 
of subsequent facts could not in this case be coupled with the 
original act, so as to warrant the construction of a primary 
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fraodulent intent : but the original act standing clear from all 
ambiguity, and being grounded on a plain consideration of valuei 
could by no sort of artificial reasoning that did not include a con- 
tradiction in sense and terms, be brought within the statute by 
presumptive construction of fraudulent intent. 

The limitations in the case of Jenkins v. Kemishe, we hnve^ 
observed, might derive their value from the reciprocity of situa- 
tion in the father and son, which gave them a capacity of con- 
tracting for the collateral limitations in the settlement ; but if 
in that case the whole fee simple had been in the huabandy 
and all the jjestates had moved from Aim, supposing the litni- 182 
tations to stand as they did, (except an express limiiing away 
of the use during the grantor's life, as in Tippin v. CoHtt, so as 
to prevent a vested entail in the husband by a conjunction of es- 
tates,) it seems that the limitation to the heirs of the body of 
the husband would have been wholly beyond the compass of the 
marriage consideration, as plainly including none of the objects 
of the first marriage : for in that case the preceding limitation 
to the issue generally by the first wife engrossed all the objects 
of that union, so as to exclude the supposition of any motive for 
making the ulterior limitation to which the consideration of tho 
first marriage could lend support. If we take up the case thus 
circumstanced, and further suppose it to contain an ultimate 
limitation to the right heirs of the husband, this is only, as has 
been already observed, a part of the old fee simple, and there- 
fore wholly out of the question as to any of the statutes of fraud- 
ulent conveyances. 

But the case [>resents another aspect and different jjconsc- 183 
quences, if we suppose the whole estate in the lands to move 
from a third person, for then a limitation to the right heirs of the 
husband, after limitations to all the issue of the marriage, is cre- 
ative of a new estate beyond the bounds of the marriage consid- 
eration, and, as it should seem, insupportable against a subsquent 
vendee of the grantor. But yet, where the preceding limita- 
tions do not comprize all the issue of the marriage, as where 
provision is only made for the male posterity, the principle of 
construction, for which some arguments have before been ofiered, 
seems to bring such ultimate limitation to the right heirs of the 
iiusband within the influence of the marriage consideration ^« 

14 
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being a denomination under which the female progeny are com- 
prized (4). * 

To pursue this train of observations a little further, let us sup- 
pose a third person to make the settlement., with a limitationi 
after estates tail to the issue of the marripge in the usual form, 
to the right heirs of the husband, but without giving any estate 
of freehold to the husband to which such ultimate limitation 

184 could ||be joined, as in Sir Thomas Tipping's case (5) ; 
where, upon a marriage, a settlement was made by a third 

person to the use of the husband for ninety-nine years, remain- 
der to trustees during the life of the husband to support contin- 
gent remainders, remainder to the wife for life, remainder to the 
first and other sons of the marriage, remainder to the heirs of 
the body of the husband, remainder to the right heirs of the 
husband. In this case of Sir Thomas Tipping, the remainder 
to the heirs of the husband was plainly contingent, the estate not 
moving from the husband, and he having no freehold into which 
such limitation to his heirs could be incorporated. There the 
trustees having joined to bar the ulterior remainders, the Court of 
Chancery refused to punish them for a breach of trust, at the in- 
stance of the right heir, whom they considered as a purchaser m 
a sense contradistinguishd from a taking by descent, butas wholly 
a volunteer as to every purpose of relief in that court. If the 
settlement in that case had rested on articles, and the court 

185 had been || called upon by the right heir of the hu^and to 
compel a specific performance by the heir of the grantor, 

the cases determined upon tliis subject would not justify an ex- 
pectation that the court would lend its assistance ; for they shew 

(4) Vide 9 Mod. 160, Neeve and others v. Keck. 

(5) Cited 2 P. Wnis. 358. This case is also reported by Gilbert, p. 34. under 
the title of Tipping v. Pigot, at the end of which the learned reporter, adds a 
doubt, which it has been one of the objects of the foregoing pages to resoWe. 



*£quity views a provision for a child as good a consideration as it docs a provision 
for a wife, even though made afler marriage, and by a voluntary bond to settle a 
jointure on her, and settling lands accordingly — but secus as to a collateral rela- 
tire but in very special cases. Belli ngham v. Lowther, 1 Ch. Ca. 443. 

A remainder to a brother in tail, even in marriage articles, is not a consider- 
ation in equity, but there may be some consideration in the articles or contract 
to entiUe. Trevor v. Trevor, 1 P. W. 631 ; Randall v. Willis 5 Ves. jr. 273,276. 
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that the favor of that court decreases in the ratio of the remote- 
ness of the limitation, and this was in truth the great argument 
in defence of the trustees in this case of Sir Thomas Tippingy 
where the limitation was more remote than in any of the cases 
cited in a former part of this essay, as examples of articles de- 
creed in favor of collaterals. Now, if instead of articles, 
we suppose an actual conveyance as the foundation of the settle- 
ment in a case circumstanced like this of Sir Thomas Tipping, 
and that the estate had subsequently been sold by the grantor to 
a purchaser for valuable consideration ; and that the husband had 
afterwards died without issue ; jvhat decision must have been 
made by a court of law, as between the right heir of the hus- 
band, and the grantor^s vendee? The limitation would be vol- 
untary beyond the reach of dispute. If we say with the 
court in the case of || PVhite v. Stringer, above cited, it may 186 
be voluntary, but it cannot be presumed fraudulent against 
a purchaser, because it was very remote ; occasion is given to a 
remark that the same fact branches into opposite deductions, and 
by consequence, that the principles of justice are diverse, on the 
opposite sides of Westminster Hall ; that if you resort to one 
judicature, the remoteness of the limitation on which you rely 
is a title to protection and support, while this very same remote- 
ness of your claim renders the other deaf to your application. 



\ 
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CHAPTER III. 



SECTION I. 



Tuc valuable consideration of matrimony which falls short of 
these remote limitations in settlements before marriage is wholly 
wanting to settlements made CLfter marriage. It has been ob- 
served, however, in on early part of this essay, that a family 
settlement, though made after marriage, if the settler was unin- 
cumbered at the time of making it, has generally been supported 
against the claims of creditors under the statute 13 Eliz. c. 5. 

But the statute 27 Eliz. for the protection of purchasers, has 

been considered as more severe against voluntary settlements, 

and as calling for less equivocal tests of honest intention ; and 

this difference which has been taken as to the operation of 

188 these statutes, it ||may be here observed, is another instance 
of the principle which has governed the construction of them 

in courts of judicature. For if in questions upon these statutes 
the decision hung upon the circumstantial evidence of actual 
fraud, what sense could there be in the distinction between the 
cases of a creditor and a purchaser ? eubstaniia non recipU 
majus aut mintM. Fraud does not swell and contract its pro- 
portions with the varying magnitude of the. object, nor can its 
existence he more or less presumable, in common reason, ac- 
cording to the degrees of inconvenience and loss occasioned by 
the act which gives rise to the suspicion. It would be strange 
to maintain that the favor which the law bears towards purchasers 
could induce a logical inference of fraud where they were con- 
cerned, which would not arise where interests less guarded were 
danger. 

If we look to the preventive efficacy of these statutes, and 

regard their provisions as having in view the radical overthrow of 

fraudulent artifices, by requiring such circumstances tochar- 

189 acterize an honest ||act as only honest intention can assume, 
or in other words, by placing parties under a disabUity to 

commit fraud, we shall see wisdom in that violent constroctioo, 
which; according to the moral rule necie artificee arte perire eua. 
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converts ambiguity into evidence of what is meant to disguise, 
and erectSy on a foundation of common experience, a sort of arti- 
ficial presumption of fraudulent intentions from equivocal trans- 
actions.*" In this view, we shall, perhaps, see no absurdity in the 
language of ancient books, wherein certain transactions are said 
to be ' intended and presumed to be made with intent to deceive 
purchasers,' or Mo be fraudulent in judgmp^nt of law^ (I) or 
where, with bolder expression, it was said in the before cited case 
of Beverly v. Gatacre (2,) that the question f9r the court was, 
whether, there being no fraud at first, there was not fraud in 
law afterwards against a purchaser. Such artificial presump- 
tion (for such, perhaps, may those presumptions be called, which 
are not the result of moral reason applied to the particular 
circumstances of a case, but receive their strength from 
positive law) being the ||crcature of civil authority, may be 190 
adapted to the exigencies of society, so as, it should seem, 
more readily to arise in one case than another, according as 
interests, more or less cherished by the law, are afTected, 
without reference to any complexional diversities in the facts on 
which the question of fraud arises. Not that it is here intended 
to be maintained, that this presumption is wholly dependent for 
its existence upon the favor with which the interests endangered 
are regarded by the law. The proposition must be understood only 
to mean, that where two cases are parallel as to the circum- 
stances indicating the intent, the presumption of fraud will 
sooner arise in behalf of a purchaser, than of an interest less 
anxiously protected by the law. And although these statutes 
act wholly by presumption, so as in most cases to dispense with 
the necessity of actual proof, yet we are not to suppose that such 
presumption of law is always an inflexible rule of construction 
precluding denial, however true it may be, that under cer- 
tain circumstances, which it ||is the endeavor of this treatise 191 
to distinguish and ascertain, the inference of fraud under 
these statutes may become so plenary and incontrolable as to 
rank among those violent presumptions of law which will not 
endure contradiction. 

(I) Vid. Burreri Case, 6 Rep. 7S b. (2) 1 Roll. 305. 
^ J. C. R. 491. 
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Family settlements made after marriage, where no circnm- 
stances of distinction, such as will hereafter be noticed, varj 
their construction, are fraudulent against Subsequent purchasers; 
although against creditors, whose demands have subsequently 
arisen, such settlements have been generally supported. 

Woodie's case, cited in Colvile v. Parker, (3) is an early 
instance of this rule of construction ; where a husband, after 
marriage, voluntarily assigned a lease by way of a jointure for 
his wife, and took the profits and afterwards sold it to a pur- 
chaser for a valuable consideration ; and it was adjudged to 
be within the statute 27 Eliz. though at first it was not 

192 made upon any || trust to be revoked, nor contained any 
clause with such efiect ; but (in the words of the person 

citing the case) because it was a voluntary conveyance at 6rst, 
it was intended fraudulent at the beginning. The cdLse o{ Doug- 
lass v. Ward, may be prodticed as an instance of the rule of 
construction, which has brought settlements after marriage within 
the sense of fraudulent under the statute 27 Eliz. It must be 
owned, indeed, that the court of chancery seemed in that case 
to stretch the operation of the statute with undue severity ; for 
the decree went so far as to vacate the first settlement as to a 
part of the settled estate, which did not appear to have been 
subjected by the second settlement to the wife's jointure ; in 
doing which they appear to have neglected the rule which has 
since prevailed of limiting the extent of the avoidance to the 
demands of the interest to be protected* In the case of Laven- 
der V, Blackstone, (4) the settletnent, which was made after the 
marriage, was regarded as purely voluntary, and therefore fraud- 
ulent against a subsequent mortgagee : in which case a 

193 provision for || payment of debts, which was ostensibly the 
principal object of the transaction, and which, if made bona 

fide, might, under some circumstances, have imparted support 
to the settlement, turned wholly to its prejudice by being coupled 
with an inconsistent possession and exercise of ownership by the 
grantor. 

(3; Cro. Jfto. 158, 
(4) 2 LeT. 146. 
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In another case (5) by articles made between Sir R. S. and 
the plaintiflfsy reciting that Sir R. S. was seized of the manors of 
H. and A. wherein were supposed to be several rakes, veins, 
pipes, and flats of lead ore ; and that Sir R. S. was minded to 
take the plaintifis to be partners with him in managing all mines 
to be discovered in the soil of the said manors, it was agreed, 
that the said Sir R. S. and the plaintifls should become partners 
together for 21 years in certain proportions, according to which 
Sir R. S. was to have an advantage in consideration of his own- 
ership in the soil ; and valuable mines having been discover- 
ed and worked, and Sir R. S, being dead, the plaintiffs 
brought their bill against the son and widow to have the 
benefit ||of the agreement. The defendant set up a settle- 194 
ment by Sir R. S. of his estate made after marriage ; and 
according to the report, the court took time to consider of it, but 
inclined to decree for the plaintiff's as being in the nature of pur- 
chasers, and because all voluntary conveyances were void, as 
against purchasers by the statute 27 Eliz. c. 4. 

So in a case reported in Toihill's Transactions (6), where the 
plaintiflf bought land of the defendant, which the defendant had 
previously conveyed to the use of himself, his wife, and son, it 
was decreed, that the plaintiff should have the land against all. 

The case of Taylor v. Jones (7) was briefly thus. A hus- 
band, to whom £1,733 stock was devised after his marriage, ves- 
ted the same in trustees, for the benefit of himself for life, of his 
wife for life, and afterwards for the benefit of his children ; and 
a bill was brought by his simple contract creditors, to obtain 
a Ijdecree for the payment of their debts out of the said 195 
stock. The case is loosely reported, but we collect from it 
that there were creditors upon demands arising both before and 
after the settlement of this stock, and that the principal question 
was, whether the debts contracted after the settlement were with- 
in the statute 13 Elic. c. 5. It appeared to the master of the 
Rolls that the word ' others ' seemed to be inserted in the pream- 
ble of that statute to take in all manner of persons, as well cred- 
itors after as before the settlement, whose debts should be de- 
frauded. And the enacting clause, he observed was still strong- 

(5) 2 Vern. 226. (6) TolhiU, 125. (7),2 Atk . 600. 
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er, because the word crediiars was not roeotioDed, but the geoeral 
words ' person or persons.' The settlement therefore was de- 
creed to be void, both as against creditors, whose debts arose 
antecedent, and those whose debts were subsequent to the settle- 
ment. And if such a settlement was void as to creditors, we 
may safely conclude, that it would have been held void as against 
purchasers, who are not only the principal favorites of the 

196 law, but for whose protection, according to the || best opin- 
ions a stronger express provision has been made by the stat- 
ute 21 Eliz. than by the 13tli of the same Queen has been made 
for the protection of creditors, and the other objects of that Act* 

The trust, declared by this settlement, for the husband, and 
his continuance in possession, were circumstances insisted upon 
by the Master of the Rolls as indications of fraud ; but ae they 
do not appear at all necessary to ground the decision of the CMirt, 
there is the less reason for scrupling to question the accuracy of 
the observation. 

Where the principal facts are fully sufficient to ground the 
judgment, it may sometimes be of inconvenient tendency to bring 
in all the accompanying circumstances of the case as accessory 
proofs of the frandulent intent* Subordinate circumstances thus 
adverted to only as corroborative evidence, have sometimes been 
but hastily viewed : and though the observations upon tbem 

197 may not prejudice a case, wherein ||the settlement or convey- 
ance is clearly void on other grounds, yet they are apt to 

leave in the mind of the reader a confused apprehension of a 
point, which in some other case may happen to constitute the 
single subject for adjudication. 

It would be too much to construe a trust, which is agreeable 
to the express intent of a transaction appearing upon the face of 
the deed, and which is consonant to the usual method of framing 
family settlements, a fraudulent trust, to deceive either creditors 
or purchasers ; and it seems clear, that possession, agreeing with 
such express trust, cannot be construed but according as such 
trust is construed. Thus, so long ago, as in the case cited by 
Taniield, J. in Calvile v. Parker, (8) it was said that if the hus- 
band had made an assignment of the lease to his wife's friends, 

(8) Cro. Jac. 136. 



^ 1. SBtttementa after Marriage void. 197 

in consideration of a portion, and had afterwards taken the profits 
thereof, as in reason he ought during his life, and then had 
sold the term, it would not have been within the statute. 
This point has been c^red up by the case of || Cadogon r, 198 
Eennet, (9), a case deserving great attention, not only as 
being illustrative of this important distinction between the difier- 
ent characters of trusts, but as tacitly disclosing the opinion of 
the court, that a fraudulent trust, for the husband, would have va- 
cated the whole settlement, as far as it regarded the subject of 
of that trust, although the subsequent provisions were within the 
marriage consideration. ' 

The single point, in that case of Cadogan v. Kenneth was, the 
imputed fraudulency of^the trust /or, and possession fry the hug^ 
band, and as the entire property in the goods taken in execution 
on the fieri facias was in dispute, it appears that this was a cir- 
cumstance of fraud, adtnitted capable, if substantiated, of sub- 
jecting every thing included under that trust, notwithstanding the 
validity of the subsequent trusts considered by themselves, to 
the claims of the judgment creditors. The trust for the husband 
in the case of Beverly v. Oatacre, was not charged with any pos- 
itive fraud as a trust ; and this occasioned the remark of Dod- 
eridge, J. ||that he did not see how a trust, -admitted to bo 199 
without fraud at the beginniifg, could become fraudulent by 
consequence. But the question, in that case, seems to have 
been, whether the conveyance to the trustees, as far as respected 
the benefit the husband was to receive, was not voluntary, and 
therefore to be construed fraudulent under the statute 27 Elis. 
c. 4. The doubt, therefore, only afiected the husband's life in- 
terest There seems, indeed, to be a clear difference between an 
open trust, such as that which was declared in Beverly v. Gatacre 
for the husband, and which brings so much of a settlement as is 
contained under it within the statute, by showing it to be volun- 
tary, and that secret trust which is presumed from a contradictory 
possession ; for in this latter case the secrecy and inconsistency 
are circumstances of general fraud, which, where it occurs, infects 
the whole transaction. The objection grounded on the posses- 
sion of the husband in Cadogan v. Rennet, and Taylor v. Jones^ 

(9 Cowp. 432. 
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was capable of being answered by shewing that such pos- 
SMK) session was || consistent with the ostensible trust, and where 
it is consistent with the ostensible and avowed trust, the 
question is bounded to the effect of sucl^rust ; which in Cado- 
gan V. Kennet, was held to be fair and honest, and agreeable to 
the nature and course of settlements. But if the trust had been 
evidenced by the possession, and the posseseion had been contra- 
rient to the visible purpose of the settlement (10), such secrecy 
and duplicity would have been evidence of fraud to impeach the 
whole transaction. In Taylor v. Jones all the trusts were vol- 
untary, or rather indications of a voluntary conveyance, being 
created after marriage, but there no secret trusts could be impli* 
ed from the possession of the husband, which was correspondent 
to the voluntary settlement. In Cadogan v. Kenntt, the settle- 
ment was upon marriage, and therefore not voluntary, and there 
being nothing contradictory in the possession by the husband, the 
possession was an innocent ingredient in the case, where the only 
question ought to have been, whether the trust declared for the hus- 
band brought the case within the statute, as to so much of the 
S201 settlementas||fell within that trust. Such was the question in 
Beverly s.Gatacre: and the pointwaswell settled by the reason- 
ing of Lord Mansfield in Cadogan v. Kennet. In Taylor v. Jonesp 
the whole settlement was voluntary and void, and the emphatic 
words of the Master of the Rolls are worthy of remembrance : 
'< It is upon these reasons that I must decree for the plaintiffs, 
the creditors, against the wife and children ; for though I bave 
always great compassion for a wife and children, yet, on the 
other side, it is possible, if creditors should not have their 
debts, that their wives and children may be reduced to wanU'Y^^ 

(10) Haseliagton t. Gill, T. R. 620. note a. 

(a) By the commenti of the chancellor in Dandas ▼. Dateni, 1 Vet. Jon'. 
196. the reader will perceive that the relief in Taylor ▼. Jones stands on rather 
questionable grounds. In the case above alluded to, the chancellor was of 
opinion, that stock was not liable to creditors, and could not be touched, in 
equity, any more than on 9, fieri facias. But see Horn y. Horn, Ambl. 79. 
where it seemed that if the plaintiff had not taken out the Ca. Sa. the bill would 
have been proper to subject the stock in the hands of the trosteei : and aee tha 
ease of King y. Dupine, Reg. lib. A. 1744. fol. 91. 
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\\Ooodrighty on the demise of Humphreys (11) and 
others, against Moses, came before the court in the form of 
a special case, which was as follows: In December 1709, Doro- 
thy Curlew, in consid^ation of an intended marriage between 
herself and Joshua Reade, settled the premises in question, from 
and after the said marriage, to the use of herself for ninety-nine 
years, if she so long lived, without impeachment of waste, re- 
mainder to trustees to preserve contingent remainders, remainder 
to herself for life, remainder to the said Joshua Reade for life, 
remainder to the first and other sons of the intended marriage in 
fail, remainder (o the daughters in tail, remainder to such person 
or persons as the said Dorothy, whether covert or sole, should, 
by deed or will, appoint ; remainder to the said Dorothy in tail, 
remainder to her right heirs. The marriage took effect, and the 
said Dorothy died, leaving her husband, Joshua Reade, and only 
one child, Elizabeth, surviving hd^; which Elizabeth became 
afterwards the wife of Thomas Harris. In January 1747, 
the said Joshua Reade, Thomas Harris, ||and Elizabeth his 203 
wife, levied a fine, the uses of which were declared to Walter 
Grant and Joseph Humphreys, and their heirs, in trust as to the 
rents and profits to and for the said Joshua Reade for life; and 
after his decease, in order that the same rents and profits might 
be applied to the support of the said Thomas Harris and Eliza- 
beth and their children, during the life of the said Thomas Har- 
ris ; and after his decease for the maintainance of the said Eliza- 
beth Harris, and her children, during the life of the said Eliza* 
beth ; and after their several deceases, that the trustees should, 
by sale or mortgage, raise a sum not exceeding £100 for the 
younger children of the said Thomas and Elizabeth, (exclusive 
of the right heirs of the said Elizabeth, on account of the sub- 
sequent limitation of the surplus to their use) ; and after raising 
the same, to convey the residue and remainder of the premises 
to the right heirs of the said Elizabeth for ever. Thomas Harris 
survived Joshua Reade, and Elizabeth Harris survived her said 
husband Thomas Harris. In July 1759, Elizabeth Harris 
demised the || premises to the defendant, Thomas Moses, for 204 
twenty-one years, who, accordingly, entered and took 

(11) 2 Blackitone, 1019. 
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powessioo, and laid out £100 in repairing the premiwv. In 
December 1771 Elizabeth Harris died, and in May 1772, Jo- 
seph Humphreys, the surviving trustee, Thomas Harris, eldest 
son and lieir of the said Elizabeth Harris, and all the younger 
children of the said Elizabeth, in consideration of £2,150 eon- 
▼eyed all the premises in question to J. B. and his heirs. And 
the question being, whether, under these circumstances, the 
plaintiff could recover ; the opinion of the court, as delivered 
by Be Grey, C. J. was, first, that the deed of 1 747 was only a 
voluntary conveyance, within the true meaning of the statute 27 
Eliz. being founded only upon a good, and not a valuable con- 
sideration, and therefore could not be set up against a bona fide 
purchaser. Secondly, that the defendant, being a lessee at 
rack renif was a bona fide purchaser of his term for a valuable 
consideration. 



SECTION n. 

205 II The voluntary settlement, in this case of Goodrighi t. 
Moeee, being grounded upon a fine, some thoughts are natu* 
rally suggested by it, on the manner in which this statute of Eliza- 
beth operates, with respect to these assurances upon record. It 
is considered in Fermor^s case(l) that a -fine, levied to secret uses 
to deceive a purchaser, may be avoided by an averment of fraud 
against it, upon the statute 27 Eliz. c 4. In Fitz- James ▼. 
Maya (2) and in Leach v. Dean^ (3) which were cases of reco* 
varies, suffered to voluntary uses, the effect given to the statute 
was only that of avoiding the deeds declaring the uses, while 
S06 the recoveries themselves were left to their accustomed || oper- 
ation. And there seems to be no reason for considering 
fines and recoveries (a) under distinct points of view, as to this 

(1) 3 Rep. 79. et vid. Jenk. 254. pi. 45. (2) 1 Sid. 133. (3) 1 Cb. R. 78. 

(a) Common recoTeriei are within the expresi paving of the stattite 13 Elis. 
e. 5. but thej are saved only aa emmmon recoveries ; no particular exemption it 
dciigned to be given to them aa conveyances from the general operation of the 
aUtnte. And at common Uw, in case of recovery by default, fraud might be 
generally averred. Flowd. 47. 



^ 2. Operation of the Statutes on Aseurancea upon Record. 206 

sabject of inquiry. It may tend, in a great degree, to recon- 
cile any apparent discordance in the books, on this head, if we 
consider the assurances themselves, or the limitations of uses 
upon them, as avoidable under these statutes, according as the 
interests to be protected require the one or the other eflfect. 
Where a tenant in tail in possession levies a fine, as in Laven^ 
der V. Blackstonef or suffers a recovery, as in Fitz^James v. 
Moya, and Leach ▼. Dean, above cited, for a voluntary and 
fraudulent purpose, within the statute, there appears to be no 
reason for any avoidance or disturbance of the assurances them- 
selves : a more beneficial operation will be given to the statute, 
in such cases, if the fine or recovery be construed to 
llenore to the Benefit of the purchaser, according to the 207 
extent of his interest or claim, and only so much or so 
oiany of the former uses, as are inconsistent with this object, to 
be revoked and annulled. The second conveyance may be con- 
sidered as a new and effectual declaration of an use by tlie 
recoveree or conusor. So also, where a tenant of the freehold, 
and a person having the next vested remainder in tail, join in 
soflering a recovery, or, as in the case just considered, of 
Ooodright v. MoeeSy in levying a fine, and declare voluntary 
OSes upon it, it appears that the statute may effectuate its object, 
by making void so much of the declaration of uses as is repug- 
nant to the interest which is purchased by the valuable consider- 
ation, and by supporting that interest as taking effect by a fresh 
constructive limitation of an use by the tenant in tail, who, to 
this purpose, is seised of an estate in fee simple, by the resul- 
tancy of the former inefficient use. And this reasoning corres- 
ponds with the rule in Befikwith^a case, (4) where it was re- 
solved that " if A. tenant for life, ||and B. in reversion or 208 
remainder, levy a fine generally^ the use shall be to A. for 
life, the reversion or remainder to B. in fee, for each grants that 
which he may lawfully grant, and each shall have the use which 
the law vests in them, according to the estates which they convey 
over." In the above cited case of Goodright v. Moaes, Joshua 
Heade, who was tenant for life, and Elizabeth Harris, in whom 
both the remainder in tail and the reversion in fee were vested, 

(ir)8iUp.5e. 
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by virtue of the marriage settlement of Dorothy^ her mother, 
together with Thomas Harris, the husband of Elizabeth, joined 
in the voluntary conveyance by fine, and when afterwards, upon 
the deaths of all the other parties, the said Elizabeth Harris 
made the lease in question, the statute, by avoiding the former 
limitations as far as they were adverse to the durability of this 
interest, placed Elizabeth Harris, with respect only to the lease 
so made by her, in the same situation in which she would have 
been had no .use been declared upon the fine which was levied, 
namely, that of tenant in fee simple, for such she would have 

become by force of the resulting use of that fine. 
809 II By the operation, therefore, of the statute 27 Eliz. c. 4., 

the purchaser of the lease, in the case of Ooodright v. 
MoseSy derived his interest under the fine by the substitution of 
an use withii) the capacity of the lessor to create : so that in this 
case there was no necessity for the avoidance by this statute to 
reach the assurance itself. But if we suppose, for the sake of 
illustration, a case wherein the issue in tail« during the life of the 
ancestor, levies a fine to voluntary uses, and afterwards grants a 
lease for 21 years, to commence from a day to come, at rack 
rent, (so as to make the lessee a purchaser for value,) and then 
the ancestor dies before the commencement of the lease ; there 
is, as it seems, no way in which the statute can help such pur- 
chaser, but by avoiding the fine itself; for if we were to suppose 
only the declaration of uses in such a case avoided, as far aa 
they interfered with the lease, nothing but the estoppel of the 
fine would be left ; from which a strange interest could draw no 

direct support, and which would be inconsistent with the 
210 supposition of ||any resulting use in the conusor, out of 

which the lease could be construed to be derived. We ob- 
serve, however, that, in the case which has been supposed, if the 
force of the fine were wholly removed by the statute, the issue in 
tail who made the lease, would, upon the death of the ancestor, 
become, as to the lease, tenant in tail in possession ; but yet, the 
lease, not being within the enabling statute 32 H. 8. c. 28. would 
be indefeasible only during the life of the lessor. This, it seems, 
would be the eflect of construing the fine wholly vacated as to 
the lease. But this would not be a construction agreeable to the 
spirit and intention of the stat. 27 Eliz. which makes only $o 
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much of the voluntary conveyance or assurance void in any case, 
as 18 necessary to be removed out of the way, in order to give 
room and perfection to the subsequent estate or interest which is 
to be preserved and effectuated. 

It may, with strong appearance of reason, therefore, be infer- 
red, that in such a case as was last supposed, the lease, by 
force of this statute, would open the bar ||of the fine so as 211 
to let in, quoad the lessee, the estate tail of the lessor. But 
if the statute could suspend the working of the fine till after the 
commencement of the lease, any further avoidance of its effect 
would be injurious, for after the commencement of the lease the 
fine could only work to its advantage. The effect of this trans- 
position wrought by the temporary avoidance of the fine (b) 
would be to make it the case of a lease by tenant in tail, by 
whom a fine is afterwards levied ; which brings it within the ap- 
plication of the doctrine in Crocker v. Kehey, (5) whereby it 
appears, that if tenant in tail makes a lease for years not war- 
ranted by the statute 32 H. 8. and afterwards levies a fine to a 
stranger, or even to the reversioner, and dies leaving issue^ 
neither the stranger nor reversioner can avoid the lease during the 
lives of the issues in tail, for if they could, it must be by 
reason of the right of entry ||transferred by the fine, which 212 
would have come to the issue if no such fine had been 
levied ; but the law condemns all alienations of right oXily^ 
whether it be a right of entry or right of action ; and though 
the reversioner, by such fine levied to him, would be in his old 
reversion, yet as to the lessee, the estate tail would have con- 
tinuance in law. (6) By this constructive partial suspension of 
the operation of the fine in the case above supposed, all the 
voluntary uses would be postponed to the interest of the pur- 
chaser of the lease, without any greater disturbance of the legal 
consequences of the fine than was necessary to give perfection to 
such valuable interest. 

^5) This notion of a temporary avoidance ii not a doctrine unknown to the 
eommon law. Vid. 7 Rep. 8 b. 9. a. Co. Litt. 46. a. Godb. 325. 

(5) Sir W. Jones 61, 62. and see 2 Roll. Rep. 498. 

(6) Vide 2 Rep. 7. Lillin^ton's case and see also Errington t. Errington, 9 
Bolst 49, 43. per Coke, C. J. 



213 SetiUnunta after Marriagt void. Ch. irL 



SECTION Hi- 
ll In returning to the subject of voluntary Bettlements after 
marriage, our attention is attracted by a modern case ; (1) in 
which there were no circumstances but the bare fact of the set- 
tlement's being made after marriage, and which, though ap^ 
pearing to rest on the respectable motive of making provision 
for a family, was adjudged to be clearly within the statute 27 
Eliz. by the same judges, who afterwards determined the case 
of Doe V. Routledge. R. E. and M. his wife, after their mar- 
riage in 1766, conveyed the premises in question to trustees, in 
trust for the said R. E. during life, remainder to his wife for 
life, remainder to the issue of the said R. £• and M. in tail, 
remainder, in default of issue, to the right heirs of the said 
R. E. and afterwards in 1769 the said R. and M., by in- 
214 dentures of lease and release, made a mortgage in fee of ||the 
premises in question to D. S. for securing the payment of 
£750, the mortgagee having full notice from a third person that 
the premises had been settled as before mentioned. The court had 
no difficulty, notwithstanding what was urged by the counsel for 
the defendant as to this circumstance of notice, in deciding for 
the lessor of the plaintiff, who was the heir of the mortgagee * 
In a later case, (2) totbe same effect, determined in the court 
of Chancery, where a settlement was made by C. E. after mar- 
riage, in which the lands were conveyed to a trustee to family 
uses, but reserving a power to sell, and containing a clause, 
whereby it was covenanted that the purchase money should be 
paid to the trustee in order to be by him laid out in land to be 
settled to the same uses. C. E. afterwards sold the land, and the 
purchaser having notice of the covenant, paid the money to C. 
E. who soon after died insolvent, leaving a widow and sev- 
eral children; by whom a bill ||was brought against the 21S 

(1) Chapman ez dem. StaTerton t. Emery, Cowp. 278. 
2 Bro. Ch. Rep, 148. Evelyn ▼. Templar. 



* Dolin y. Coltman, J Vem.294; Steyena t. Olive, 2 Wile. R. 256; 2 Bro. 
Ch. C. 90, 93; Palventofl v. Pulveritoft, 18 Ves. jr. 84, 91, 92; Chapman v. 
Emery, Cow. 278 ; Cathcari v. Robinion, 6 Pet. 264 ; Hndnall ▼. Wilder, 4 
M'Cord'i R. 294 ; Greiger v. Welih, 1 Rawle, 349 ; Magntae ▼. Thompson, 1 
Bawld. C. C. R. 853. 
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representatives of the deceased purchaser to have the pur« 
chase money repaid to the trustees to be laid out to the uses of 
the settlement. And though it was contended, that, as the cov* 
enant appeared upon the face of the abstract, and consequently 
the purchaser had Tull notice thereof, the money should be con-* 
sidered as clothed with the same uses with which the land was 
clothed as against a purchaser with such notice, yet it was said 
by the court, that, although it would have been as well if, at first, 
the voluntary settlement had not been thought so little of, yet 
that the rule was such, and so many estates stood upon it, that it 
could not be shaken ; and it was adjudged accordingly.* 

And where a lease after marriage was assigned to a trustee in 
trust tor the husband for life, remainder to his wife for life, re- 
mainder to the issue of the marriage ; the premises being also 
subject to a mortgage, and afterwards A. B. contracted for and 
absolutely purchased the premises for a valuable considera<> 
tion, ||and without notice of the settlement or mortgage, it 216 
was/lecreed, that the trustees should convey the legal estate 
to the purchaser, to whom the settlement was ordered to be given 
up, and that the husband should pay oflf the mortgage money (3.) 

Again in the late case of Pringle v. Hodgson (4,) where a 
husband made a settlement after marriage of stock standing in 
his wife's name, which was transferred to trustees for the purpose, 
the settlement was considered as fraudulent and void against 
creditors.** 

Thus a pretty uniform series of resolutions (5) have fixed thef 
law as to settlements made after marriage, where they have been 
dictated only by a spontaneous movement of afiection or 

(3) 1 Atk. 624. led. rid. Reg. Lib. 1796. fill. 186^ 

(4) 3 Vei. Jan. 617. 

(5) Vid. Ambl. 288. 1 Ch. Ca. 225. 1 Vera. 294. 2 Vein. 27^. 



•Wood*e804. 3 Co. 83. 12 J. R. 580. 5B.AF.338: 9 Ettrt, 60--7a. 

** It Beemi to be clearly agreed, t&at if a pertmn makes a tetClement on fajs wiftr« 
or child, after marriage, in Oonaideration of Ioto and aflbotion and not in porav* 
mnce of any artielei or agreement in consideration of the marriage, or marriage 
portion, that ■ncli settlement being Tohkntary i» frandnlent againit parehafebra 
within the 27 Eliz. c. 4. Cro. Jac. 158, 455 ; 6 Co. 73 ; Hard. 395. / 

But if made in pursuance of marriage articles to make provision for tlio wift 
ai)d the issne of the marriage, it is not fiaodnlent. Lev. 150* 

16 
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pradence. Nor have the courts yet considered Che circumstances 
of the family at the time, or the degree of moral exigency in 
the call for these provisions as furnishing a consideration suffi- 
cient to take a case out of the statute 27 Eliz. Yet» it 

217 cannot be said, that a settlement by a husband upon a |]wife 
and children destitute of- any certain provision, does not, 

according to the rule of common benevolence by which bumsui 
actions ought reciprocally to be judged, raise a presumption in 
favor of his motives. But the ^ambiguity of such a cane has, 
notwithstanding this, always been considered as bringing it 
within the purview of this statute, the general policy of which 
requires that its operation should not be' affected by such plausi- 
ble distinctions as might serve perhaps only to exercise the 
dexterity, and multiply the disguises of fraud. Common pre- 
sumption has, therefore, been made to give way to the legal 
presumption arising upon this statute ; and the integrity of c^on- 
tracts and safety of property, for which this law provides, is 
considered as depending upon a more rigorous test of honesty 
than is required by the rules of ordinary caution, or consistent 
with the daims of common urbanity. 



SECTION IV. 

218 ]| But though the courts have so far appeared to acquiesce 
in this political construction of the statute, yet they have 
always shewn an alacrity in admitting circumstances to bring these 
settlements after marriage within the support of valuable con- 
sideration. Thus, wherever it has appeared in proof that settle- 
ments <ffter marriage have been grounded on covenants or agree- 
ments entered into btfore marriage, they have been regarded 
as wholly out of the statute, and sustainable against the claims 
of creditors or subsequent purchasers. (1) * Accordingly, in a 

(1) Vid. £q. Ca. Abr. 364. tnd vid. 3 Keb. 6. Whita v. JDnke. 
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(3) wheie, upon a treaty of marriage between F. D. and 
the daughter of W. S. it had been agreed by articles reciting 
that a portion should be paid, (which was proved to have been 
afterwards paid») that F. D., who was possessed of a legal es- 
tate in the lands in question for a term of ninety years, 
and entitled to the trust of the inheritance ||of the same 319 
hmds, should convey them to himself and his wife, and the 
heirs of their two bodies by way of jointure for his wife, and 
provision for the family, and the marriage had taken effect ; and 
afterwards F. D. by indenture, reciting the said articles, had 
assigned his term of ninety years to W. S. and another in trust 
for himself for life, remainder to his wife fer life, and after- 
wards to the heirs male of their two bodies ; and by the same 
deed limited the trust of the inheritance in the same manner ; 
and then had granted a rent, out of the same lands, of £400 
per annum, for valuable consideration, with power to the gran* 
tee to enter and hold till satisfaction, and afterwu'ds the said 
F. D. and his wife being dead, and the rent being in arrear the 
grantee had entered, and then the trustees had assigned the 
term of ninety years to Sir W. D. the heir male of the said 
F. D. and his wife and lessor of the plaintiff; it was without 
difficulty adjudged, that the settlement, being in pursoarice of 
articles made before the marriage, had not the least color of 
fraud to enable ||a purchaser to avoid it ; and that an agree- 830 
ment for luch a settlement would have been sufficient. 

The efficacy ascribed, in the case above cited, to a mere 
verbal engagement before marriage, in furnishing a consideration 
sufficient to support subsequent settlements, has flowed from k 
strong predilection to these family provisions, by which the 
courts appear to have been uniformly actuated. The first case 
occorring in the books in which the doctrine is recognized is that 
of Dame Or^n v. t^anhope, (3) which, as far at it respects 
the point under consideration, is as follows : Upon a treaty of 
marriage between R. 6. and S. the- said R. 6. promised to as- 
sure £1000 per annum to his intend A wife for her jointure, his 
estate being worth £13,000 per aiinum; and she reposing 

(3) 1 Vent. 193. Sir Ralph BoTy'i caw ; et yid. 2 Keb. 700. Loyd ▼. Fox. 
(3) Cro. Jae. 454. 
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tonfideDce in laeh promiie married him without any anunmoe 
9i ooT#Daot in writing whataoevor. But the said R. Cr. after* 
wards, by deed conveyed lands of great value to some friends 
of his wife to the use of her the said S. for the term of one 
921 II hundred years, if she should live so long, to commence 
after his death ; and by an indorsement on the deed its 
intent was expressed to be, that when there would be a join- 
lure of £1000 per annum settled upon the said S. according to 
the agreement before marriage, then the lease should be void ; 
and it was held by the court that this lease being made in pur- 
suance of the said promise, was grounded upon a good oonsid- 
eration and not fraudulent 

And in the case of Lamnder v. Bfackafone, above cited, it 
was admitted, that if the settlement, which was made after 
marriage^ had been eof^formabU to the promise in that case 
proved to have been made before marriage, it would have stood 
upon a sufficient consideration to be maintainable even against a 
purchaser. 

This doctrine has been further confirmed by a case deter- 

' mined in a court of chancery ; (4) from which case, however, 

it appears doubtful, where a settlement, made after mar- 

929 riage in pursuance of such verbal ||agreement made btfcre 

marriage, rests wholly on articles, bow far equity will assist 

the issue, on their application for specific relief, against adverse 

claimants. But the point seems to turn upon the distinctioa 

between the claims of general creditors, and those of purchasers 

and incumbrancers, which last are always objects of too strong a 

predilection, for any consideration to prevail with a court of 

equity to deprive them of their advantage at law. 

H. H. in the year 1688, executed a deed, whereby the family 
^itfit# was conveyed to trustees, and their heirs, on trust, to 
raise several sums, with a pravisOy that as soon as J. H. his sod, 
should marry, tlie trustees should convey the legal estate to John 
and his heirs^ In 1693, J. H. married the daughter of Sir 
JL M. and, in 1694, made a settlement of his estate, whereby, 
leciting that he bad iot^r^larried as aforesaid ; and that Sir R. M. 
Itnd D. M. his wife's grandmother, in consideration of the sajd 

(4) 8 7m. 301. Baatdsa v. H/ltoa. 
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marriage, and the covenants, grants, and agreements above* 
mentioned, had paid, or agreed and secured to pay, to J. H. 
£2000 for the || marriage portion, of his said wife; he cov- 228 
enanted to convey his estate, by fines or recoveries, to 
certain uses ; and further covenanted that, till the fines were 
levied, he and his heirs would stand seised to those uses. The 
uses were to himself for life, remainder, as to part, to his wife, 
towards her jointure ; remainder to the first and other sons of 
the marriage in tail male ; remainder to trustees for ninety-nine 
years, in default of issue male, on trust, that if there should be 
BO issue male, and two or more daughters of the marriage, to 
raise £8000 for their portions, to be paid to them at twenty-one 
years of age or marriage. J. H. died in 1707, leaving by this 
marriage, six children, two sons, Richard and John, and four 
daughters. His widow died in 1709. Richard and John suc- 
cessively came into the possession of this estate and died, living 
the sisters, without issue male. And three bills were brought ; 
the first by creditors ; the second by Sir R. U, devisee of the 
real estate of John, subject to his debts and incumbrances, 
to have the will established and the trusts || thereof per- 224 
formed ; and part of the relief prayed in these two bills 
was to have the said settlement set aside. The third bill was 
brought by the husband of one of the sisters and his wife, to 
have the benefit of the settlement, as far as it related to the 
trust term of ninety-nine years for raising £8000 for daughters 
in default of issue male ; a fourth part of whieh sum was claim- 
ed by her, in the event, which had happened, of the failure of 
issue male of her father and brothers. 

Among the objections made to the performance of these arti- 
des, it was insisted, that as they were made after marriage, 
they must be considered as voluntary. And that, though it was 
true in general, that a settlement made after marriage, if a por- 
tion was paid, or secured to be paid at the time of such settle- 
ment, though no articles or agreement were entered into before 
marriage, was equal to a settlement before marrige ; yet, in this 
case, it could not be inferred from the recital, that the portion 
agreed to be paid at the time of the marriage, related to any 
proposed ||settlement to be executed afterwards ; so that 225 
the husband was to have the portion whether the settlement 
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wai iMile or not, and therefore such felileaieiit moYed rofanila- 
rily from him. But the chancellor, after taking notice that tfaero 
was no pretence or color for a bill to be relieved against thia 
settlement, which there waf no fraod or imposition to impeach ; 
and that the true question arose upon the third bill, containiDg tbe 
prayer for a specific execution, observed, that th^e were many 
instances, where articles after marriage had been decreed to be 
performed in that court, after a length of time had elapsed ; aod 
that, though it was rightly admitted, that the payment of « 
portion made a settlement after marriage equal to one execoted 
before ; it was wrongly objected, that, in this case, the words 
of the settlement did not so refer to the agreement, in eonsid- 
oration of the portion, as to warrant the inference of its being m 
pursuance of such agreement; for the portion was paid in 
consideration of the covenants, grants, and agreements after 
mentioned. 

With respect to an objection which had been drawn 

526 II from the settlement's being executory and resting in cot- 
enant, the chancellor remarked, that this was not altogether 

the case, for that the covenant to stand seised amounted (a) to 
a settlement of the equitable estate, which was all the settler 
had in him at the time. But supposing it had rested whdiy in 
articles, instances bad been frequent, wherein such articles oa 
marriage were never meant to be carried into execution by an 
actual settlement ; yet, as against the parties and the family, 
performance of such articles had been compelled, thoi^h not 
perhaps against purchasers. Length of time, he observed, was 
no good objection, for it must not be computed from the date of 

the articles, but from tbe event which had happened. These 
327 ladies ||had no right u) their demand until fiahire of issue 

male, which had happened but lately. Supposing Richaid 

(a) In the ease of V^hite v. Tfaornboroa^h, Free, ia Chan. 438. where Umm 
was no coyenant to stand seised in the mean time, as in the case cited in the 
tezt| bat the settlement rested purely in covenant, Lord Harcoart seemed to 
think, that, from the circumstance of the portion*s being paid at the time, and 
the Chamberlain of London*8 being a party, (it being an orphan's portion,) it 
was more than articles^ and oaght to be looked upon as a settlement, tfaoogh 
a very inflrm and imperfect one. But tius notion of an inUnn iettlamsnt wss 
thought unintelligible by the bar. 
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or John iiad made thoie conveyaBoes or settlements^ and 
iDcurred all those debts, and left issue male, the issue male 
woald have had a right to have these articles carried into execu* 
tiOD for their benefit, notwithstanding the behavior of Richard 
or John, not as against mortgagees and incumbrancers wUhout 
noiice^ but as against volunteers under Johnor his general credU 
tors (b) only. And if the issue male would unquestionably have 
this right, there is the same reason that the daughters should 
have the same benefit. 

Thus, in the case last above cited, we observe, that, 
though it has been clearly established at law, that a || settle- S^ 
ment after marriage, if made in pursuance even of a parol 
agreement before marriage, shall not be impeached by a pur- ' 
chaser for valuable consideration, yet, where such a settlement 
after marriage rests in covenant or articles only, and application 
is made to a court of equity for its aid in compelling a specific 
l^zecution ; it will not lead its assistance to the prejudice of a 
purchaser or mortgagee, though it will enforce execution as 
against the general creditor, (c) The || tender regard 229 

(b) The reader should be reminded* that, by general creditor, here, is 
meant, a creditor whose debt had existence before the voluntary settlement. 
He vSay have read in a former part of this essay, that such familv settlements 
after marriage, without any consideration but that of provision for children, is 
supported in all courts against creditor by contract, posterior to the settlement 

(a) In White v. Thomborough, Free, in Chan. 426. which was a case 
wherein a settlement, resting in covenant only, was made after marriage, in 
consideration of a portion, the court decreed performance in £Biyor of a 
daughter of the marriage against creditors, who had even acquired the legal 
estate by the will of the heir at law of the settler. But the reporter takes 
notice that several at the bar were much dissatisfied with thia decree as 
thinking that the court ought not to have interfered, to take from just 
creditors their advantage at law. 

It is plain that this decree carried the relief a step beyond the case of 
Basosden v. Hylton, and perhaps beyond the proper boundary line, since the 
creditor in White v. Thomborough was not the general creditor against whom 
Lord Hardwicke allowed such articles after marriage (the cases being the 
same in principle, whether the articles be in consideration of a portion paid 
after marriage, or of an agreement before marriage) to be carried into execu- 
tion, but a creditor standing on the same foot with a purchaser or incum- 
brancer, since, to a claim which was valuable, he added the legal esta^f . 
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therefore^ of this court for the interests of yalaable purchasers, 
operates, in such a case, independently of the statute 27 Eliz. 
which, according to the measure of relief ascribed to it by the 
construction of legal courts, gives no advantage to purchaser? 
where they claim against a precedent settlement, circumstanced 
as that which has just been considered. — The chancellor, how- 
ever, in that case, gave a clear opinion that, viewing the articles 
as a settlement^ there was no color for setting them aside in favor 
either of purchasers or creditors, and that there was a ground 
for regarding the articles in question, in this light of ao actual 
equitable settlement, since, if the subject matter had been legal, 
the covenant to stand seised would have so operated at law. (d) 
$230 II It seems, therefore, that if such settlement after mar- 
riage, in pursuance of an agreement before marriage, 
281 Ijrests upon a conveyance perfected at law, it will be valid 
as against subsequent creditors and purchasers, in all courts. 
But the anxiety of courts of equity, for the safety of purchasers, 
has induced them, where such valuable post-nuptial settlements 
rest on articles, to refuse their assistance in compelling a specific 

(d) In Trevor y. Treror, 1 P. Wms. 622. notwitlutanding a coTenant to stand 
aeised until the settlement should be made, was contained in the articles, where 
the settler's estate too was iBgal^ the chancellor would not treat them as an ac- 
toal and final settlement, since, if they had been left so to operate, the inten- 
tion of the parties would have been contravened ; but carried them mriuailf 
into execution, against a volunteer under the articles, by directing a ^ttlement 
correipondent to the true intention of the parties. But, in the same case, the 
court refused to disturb the estate of a purchaser of a small part of the same 
premiies for a valijiable consideration, without notice. And, it seems, that the 
interference of courts of equity, in directing settlements variant from the verbal 
import of the articles on which they are grounded, and rectifying such as cor- 
respond in terms so as to carry into effect the clear intention of the parties, is 
never extended to ike disturbance of any valuable purchaser, although the 
ground of relief, in these cases, involves an admission of valuable interest in 
the objects in whose favor it is exerted. And though such valuable purchaser 
may have bought with notice of the articles, or, of both articles and settlement 
where the articles have been literally executed, yet he is not affected by suck 
notice, for he is not expected to be cognizant of the rules of equity, in like man- 
ner as of the rules of law. Ambl. 288. 517. It is true, that in White v. Thorn* 
borough, this species of relief was given against the creditor, whose claim was 
in equal degree with that of a purchaser for value, since he had obtained the 
legal estate by devise, but that decree was thought very extraordinary : et vid. 
the case Prec«in Chan. 425. 
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performancey agaitist valuable purcbaaera who bave obtained a 
legal conveyance ; and, in Ibis instance, their respect to parcba- 
sers appears to have carried them beyond the measore of con- 
structive severity, to which courts of law have extended the ope- 
ration of these statutes. But the relief afforded by courts of 
equity, in compelling specific performancesi has always been 
omsidered as the subject of pure discretionary justicCi to which 
they are moved only by special reasons of comparative equity, in 
the balance of contending claims ; according to the observation 
of Lord Talboti in the case of CoUei v. De Qols and Ward (5) 
where bis lordship remarked, that "though the rule be the 
same in courts of equity as at law, upon the construction 
Hof statutes, yet, where an act is to be carried into execu- S32 
tion in equity, there are certain rules to be observed, which 
will bind equally in the case of an act of parliament, as of the 
the cooynon law/' In all cases, therefore, where the justice of 
the case awaits the decision of the court, independently of these 
* statutes of Elizabeth } the question whether the purchaser has 
had notice or not, is a cardinal point in the transaction. 

Thus in the case of Ramsden v. Hilton^ above considered, 
Lord Hardwicke observed, that if there had been issue male of 
John, and they had come into that court for a specific perform- 
ance, such assistance must have been denied them against 
incumbrancers or purchasers iviihout notice. And the rule 
seems to be, that, wherever a purchaser is before a court of 
equity as the general object of its patronage, and not as a person 
resting his claim upon this statute, he must appear to have been, 
at the time of his entering into the contract, with notice of the 
former alienation or contract. For since such a settlement, 
as II in the case last considered, being grounded on a prece- 233 
dent agreement, would have prevailed at law, if, instead of 
articles, it had stood upon a 1^1 conveyance, so equity, where 
such settlement rests only on articles, will follow the law by 
enforcing them against a purchaser, unless the conduct of its 
favorite has been clear from all suspicion. But where, though 
the case comes into equity for the sake of the relief, both the 
contending claims are legal, so that the circumstances of the 

(5) Cm. Temp. Talb. 69. 

17 
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ditpate cooilitote a case immediately within the operatioii of the 
■tatates ; coorti of equity will not, it is apprehended) on mere 
equitable principle!, pat a different construction on these statutes 
of Elisabeth from that which prevails in courts of law. Thus ia 
Evelyn v. Templar^ above cited, where the case turned wholly 
upon the statute 27 Elis. Lord Chancellor Thurlow dedaied 
himself restrained by the cases, from allowing any effect to the 
circumstanee of the purchaser's having notice. But in a case 
wherein a valuable purchaser has taken a legal conveyance of 
the subject of his contract, after a settlement of the same 
834 by artides ||made since marriage, but pursuant to an agree* 
ment before, though it seems, that courts of equity will 
generally refuse to follow the law, in derogation of such pur- 
chaser's title, yet, where the purchaser can be fixed with notioe, 
it will depart from its neutrality and inforce the articles notwith- 
standing the valuable consideration, (e) So on the other hand, 
if a purchaser, under arUcUa^ for valuable consideration, comes 
into a court of equity for specific relief agCiinst an antecedent 
voluntary settlement, he will return back empty handed, if it 
appear in proof that he bought with notice of such prior clairo.(6) 
Though, where, in such case, be has obtained a convey- 
ance, a court of law, notwithstanding the circumstance of 
S235 II notice, must support his title, upon the uniform construc- 
tion of the statute. 
It may not be improper in this place to remark, that, wherever 
the transaction either with the first claimant or with the subse- 
quent purchaser, is not executed by a legal conveyance, but one 
or other of them rests in contract or covenant, the case must 
necessarily come into a court of equity ; since a court of law, 

(e) In the ease of Femn ▼. Sherry, 2 Vern. 384. the wttlement proUbl/ 
rested in articlet only, iindUien the qoeation of notice to the purehaeer might 
properly come before the court. Bat that caae extends eonstmctiTe notiee veiy 
far. Its authority is denied by Lord Hardwicke, Ambl. 289. The said oases «f 
Ferrars ▼. Sherry, and Biscoe v. the Earl of Banbury, have carried to eztiemity 
the doctrine of implied notice. The sensible mean is concisely stated in Moor 
▼. Bannet, 2 Chan. €k. 246. 

(6) Vid. Biscoe r. the Earl of Banbury, Chan. Cas. 287. et rid. Oxley ▼. Lee, 
▼id. Reg. lib. 179$. fol. 188. where the want of notice in the valuable poxchaser 
was the foundation of his title to relief. 
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while it stands in sacb a predicament, can give no judgment 
upon it under the statute 27 Eliz. Thus in the case of Holford 
▼• Holford, (7) where the purchaser claimed by articles, and the 
court of chancery directed an issue to try the fact of fraud ; ap- 
plication was made to the court on the part of the plaintiff, to 
direct that an actual conveyance should be admitted, in order 
that the question, upon the statute of Elizabeth, might come 
into issue ; otherwise, though the question of fraud might be 
examinable generally, yet the particular constructive fraud upon 
the statute could not be made a point for the jury. But the 
application was unsuccessful. 



SECTION V. 

II It appears, however, that the indulgent inclination of 286 
the courts of equity towards these cases of settlements after 
marriage, induces them to look very narrowly into the transact- 
tion, in order to find a ground for sustaining them against credi- 
tors. Perhaps a mere recital in a family settlement of an agree- 
ment before marriage, unsupported by collateral circumstances, 
has not yet been suffered to outweigh the objections upon the 
statute, yet, it seems, that very slight concomitant facts have 
given to these recitals the effects of proofs. Thus, in an anony- 
mous case, (I) where a second marriage settlement was recited 
to be made in consideration that the wife had parted with her in- 
terest under a former settlement,whicb appeared to have been made 
after the marriage, but whichWas recited to have been made 
in consideration of a portion secured ; jjthe court, without 237 
proof of any previous agreement for the prior settlement, 
presumed such agreement, and upon the strength of such pre- 
sumption decreed the second settlement not voluntary against 
creditors. The scanty report of that case leaves us ignorant of any 
circumstances which may have given credibility to the recital, 

(7) Chan. Cag.^16. ' 
(I) IPieo.inChan. 101. 



887 SetthmmU9 0fUt Marfiag$ Ch. IlL 

but it is easy to imagine facta to have been made oat to fill up 
the oatline with the featarea and colorings of strong- probabililj . 
In the case of Ramsden ▼. Hyltan^ above noticed, the court 
declared itself satisfied that the portion was paid, which was le^ 
dted to be the object of an agreement on the marriage, in pur- 
suanoe of which, the settlement after marriage, containing such 
recital, was made. The chancellor, putting together all the cir- 
cumstances of that case, was persuaded of the verity of the recital 
but he expressed bis opinion to be, that proof only of the ogmss- 

meni for the portion, as the considerauon of the consequent 
S38 settlement, was sufiicient to make the || issues of the mar* 

riage valuable purchasers ; and be declared his wonder that 
so much proof had been produced at such a distance of time. 
From which intimations there is ground for supposing that some 
circumstances not appearing in the report added weight to the 
recital in the settlement, and that in such cases some testimony 
from corroborative facts is expected to be produced, though with 
great allowance for dispersion by length of time. 

In a subsequent case (2) Harriet D. being entitled under the 
will of P. D. her father, to £1000 in the 8 per cents, and to 
some other stock, and also to a share of the residuary estate, 
married J. C. After the marriage a settlement by indenture 
was made, recitipg a parol agreement before marriage to settle 
her property ; and settling it in pursuance of that agreement 
upon trustees in trust out of the annual proceeds to- pay £100 
per annum to the wife for her separate use, and to pay the 

remainder of the produce to the husband for life, then to 
939 the wife for Ufe, then among the children ||of the marriage, 

as the survivor should appoint. Harriet C. the wife, being 
dead, a bill was filed by the creditors of J. C. praying that the 
settlement might be declared fraudulent and void against credit- 
ors, and be set aside, and for an account of the efieets of the 
testator P. D. and that the residue, after payment of his debts, 
legacies, and funeral ezpences, might be ascertained ; and that 
the share thereof to which Harriet C. was entitled, and so much 
9tock as belonged to her under the will, and was yet unsold, 
might be applied to the payment and satisfaction of the creditors 

(9) 1 Vm. Jan. 196. Oaadu v. DuttQt , 
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of J. C. The chancellor was of opinion in favor of the settle- 
ment, notwithstanding it was urged at the bar, and admitted bj 
the court, that a parol agreement or settlement previous to mar- 
riage is absolutely void ; and that a subsequent marriage is not a 
part-execution of such an agreement to take it out of the statute 
of frauds and purjuries, and enable the court to proceed in com- 
pelling a complete performance. We may observe in this 
case, that, though the<M>urt seemed ||to carry very far its 240 
complaisance to these recitals, the validity of the settlement 
in question vras not thought necessary to ground the denial of 
relief, for the chancellor was strongly of opinon that creditors 
could not obtain satisfaction of their debts out of stock by the 
assistance of that court any more than by execution at law. It 
may be remarked also that in the above case the wife's prop- 
erty (8) was the subject of the settlement, which may be looked 
upon as a circumstance corroborative of the recital, by height- 
ening the probability of a pre-existent agreement ; or may be 
regarded as furnishing of itself a consideration for the settle- 
ment suflScient to support it without resort to the suppo- 
sition of any agreement before marriage. For it appears 
to be very consonant with reason and usage that the wife's for- 
tune should not be given up to the husband wkhout some previous 
stipulation for provisions for herself and future family, and therefore 
a recital to this eflfect in a settlement after marriage of the wife's 
property finds credit with a court of equity, which will ||be- 241 
friend no subsequent claims in derogation thereof; and in the 
case of Brown v. Jones, (4) where the portion which was given 
to the husband by the wife'« brother was paid three months be- 
fore the settlement was executed, but in the receipt given to the 
brother, the intention of making the settlement was expressed, 
though it was objected that this was only recital, the court held 
that there was a good consideration to support the settlement when 
afterwards made. And it was observed by Lord Hardwicke, 
that a consideration executed was as good to support a settle- 
ment as it was to support an assumpsit at law. (a) But we 

(3) Vid. 3 AUc. 602. (4) 1 Atk. 188. 

(a) Tbera may be, perbapi, some danger in reaioning analogically from Uie 
princi|ilM on which conitderationi either to raiie ofsumpsii or niee at common 
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iD08t rememberi that if sach lettleaient after marriage rest onljr 
io covenant and articles, equity will decree performance 

342 only Ijagainst the party himself, his representatives, those 
claiming under him with notice, or without consideratioa, 

and the general creditors, and not against Aoisa fid4 purcbasers 
and incumbrancers. (5) From the report of Dunda9$ v. Duimu/^ 
the facts of the case can only be obscurely collected ; but il 
should seem that, if the settlement was made while the bequeata 
of the will in favor of the wife remained subject to the legal right 
of the executors, this settlement of her interest was no more thaa 
the court of chancery would have insisted upon, tfabilThed 
been brought by the husband to compel payment by the execu- 
tors, according to the doctrine in Jewsan v. Afoiilaosi, (6) a» 
propounded by Lord Hardwicke ; and in this view the case 
seems to £bi11 within, the principle of Moor v. RycauUy (7) where 
a husband^ who had made no provision for his wife, agreed that 
her fortune, which was in the hands of trustees, should be laid 
out in the purchase of lands ; this agreement, thougb qftor mar- 
riage, the court would not consider as voluntary, so as to post- 
pone it to the daim of the husband's creditor. 

343 II We observe, that, in the above mentioned case of Dm^ 
daas V. Duien$ the statute of frauds was urged at the bar, 

as an answer to the importance ascribed to the recital, which 
the settlement contained, of a pre-existent parol agreement for 
the subsequent settlement ; but that the court did not allow that 
argument to alter its opinion, which was in favor of the validity 
of the settlement.*— Indeed the cases seem dearly to have settled 
that proof of a parol (8) agreement before marriage will support 
the subsequent settlement by which it is followed up, against 
the claims of creditors or purchasers. But as it cannot be denied 

law are grounded, to the nature of the consideration required by theee statateff 
of Elizabeth. They stand on a different foot as to their final object, which, in 
the one case, is to manifest the veriiy^ in the other, the jmriiy of intention in 
the donor or contmotor. 

(5) Vid. 2 Ves. 909. and Trevor ▼. Trevor, 1 P. Wms. 629. 

(6) S Atk. 417, and the eases there cited. (7) Free, in Chtn. 89l 
(8) Vid. 8tr. 837 



* Denied in Retde v. Ltvingfton, 3 J. Ch. a. 490. See also 6Cow. 73» 73; 
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tiMt snob parol •greements are witlrin the statute of ftauds, 39 
Car. 8. the inference is, that the consideration for the these settle- 
ments after marriage, drawn from the existence of prior agree- 
ments, does not depend apon any legal obligation to the perform- 
«noe of them. The above mentioned statute of Chr. 2. has sank 
the legal remedies upon such parol agreements ; jet, though 
no proof can be admitted to give to them a substantive Ijvali- 344 
^ty, there are many instances both at law and in equity of 
their Influence on the construction and eflicacy of written agree- 
ments ; (9) and in this subsidiary light they have always imparted 
strength to settlements after marriage, were the thing agreed to 
be done, and the thing performed, exhibit so plain a correspoo- 
4ence as to naitc them in a derivatbn frodi the same original 
■Olive. Upon a similar principle it was agreed fai the case of 
Loomder ▼. BlacMone above cited, that a promise made by an 
<«/«»« on bis marriage to settle bis estate when of age, was a 
■fluflident consideration tosapport the settlement after marriage 
wade in pursuance of such premise, although by law the infant 
«a« Bot conpeUable to fulfil the same. (6^ 



SECTION VI. 



||It seems, however, that a settlement after marriage, caif 345 
derive no validity from such agreement b^ore merriage 
(whether sueh agreement be by writing or parol) unless tlierebe 
■nob a conformity (1) between the thing done, and the thing 
promised, as imports a veritable intention of perfomiance. It is in 
deed^MMwtimes the prectioe to insert in mairiage articles, a chi^e. 



(9) 2 Ves. 875. Pitcaime v. Ogbonrne. 
(1) 1 Ambl. 288. 



(») And iteeeas. thu whew a feme foflurt. seiwd in fee, oorenante with 
the conaent of her puiimm, ia ooiwderatioii of a aettiement, to ooDTev her 
inhentance to her intended huebaod. if thia be done in coflaider«tk« irf a 
competent proviaion, equity will execute the agreement, though no action 
wouMhe at lawto recover damagea. 2 P. Wma, 243, Cannel v. Buckle, and 
see the caaea cited in Mr. Cere'a case. »c«e,ana 
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ftatborisiDg a deviation therefirooi io the fatore aettlemeot ; yet 
such control being oommitted to' those whose interest arises from 
the articles, the exercise of it is still founded open the articlesi 
notwithstanding the variation it introduces, and participates ia 
the marriage consideration^ In such a case also, it may be ob- 
served that the articles, in placing the parties in a situation to 
contract with each other, by making their mutual consent neces- 
' sary, potentially provide for the renewal of a consideration to 
5246 give value and validity to fresh arrangements. ||But when 

without any such provision the settlement 9vibntanJtieMy 
varies from the agreement made^on the treaty of marriage, it is 
plain that it cannot be incorporated with it so as to draw any 
virtue from the marriage consideration. Thus in case dLLaoem^ 
der V. Blackstane so frequently cited, the promise by the mteii- 
ded husband made upon the marriage treaty being to settle his 
estate upon himself and issue, and the settlement being only of 
the residue of the money to arise from the sale of the estate, 
which was vested in trustees for raising a sufficient sum to aatisiy 
subsisting and future debts ; this was considered as so sobslantial 
a variation as wholly to disconnect the promise and the'settle- 
ment, and to leave the latter entirely without support from the 
consideration of the former. 

In the case, before cited, of Qriffin v. Stanhope (2), tboogfa 

the lease was not specifically in the contemplation of 
347. the marrying persons at the time when the || promise was 

made, yet, as the general intention of the parties to the 
contract was effectuated by the lease, it was considered as 
grounded on a sufficient consideration. And a Hbeml regard to 
the general spirit and meaning of the agreement before marriage 
seems to have prevailed as to this point in the courts both of 
equity and law. Thus, though it seems to have been oonsideted 
in the case of Jasim v. JerviSf (3) that if a bond before mar- 
riage be only for a jointure^ and the settlement goes further, 
and entails the land upon the children of the marriage, the 
settlement may be good as to the jointure, and fraudulent as to 
the remainder in respect to a purchaser : there being no room 
for any latitude of construction where the stipulation so expressly 

(3) Gro. Jae, 464. (3) 1 Vein. 965. 



' ^ 
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tounds itse!? to the interest of the wife. Yet where (4) the 
intended husband was under age, and so incapable of making a 
settlement, and the wife's father gave a bond for the payment of 
:£ 1 ,500 on his making a euitc^k jointure ^t^bemeni ^ her^, 
though the husband some years after, oa paym^t laf the 
£1,500 made a ||settlement of £147|)^ dfffiium ofn him- 24S 
^If for life, remainder to his wife for life for her fointure, 
With remainder to their first and other sons in tht^ csoal form -; it 
was holden that this settlement was good and valid as against 
purchasers, being only adequate to the wife's fortune, and that a 
.f otn/ure sMlement must be intended a setilementi in the cotn^ 
hum form, to the issue , iixith dfjointute to the wife. 



SECTION Vli 



1. 



iiift settlements made after marriage are often sustainable 
against 6ona fide purchasers for valuable consideration, where 
they do not rest upon any articles, promises, or agreements en« 
tered into before marriage. If the situation of the parties be 
such in point of reciprocity Hk ti give to the proceeding the sem- 
blance of a contract, that sort of ValuJvwe consideration is produ- 
ced, the principle and reason of which have before been discussed 
in consi^'i^itirg the case of such limitees ii\ marrietj^e settlemenCh 
as are not embraced by the original c^nsidera^don of marriage. 
In ca^s where the settlement is befdte jharriage, the superveni- 
ent interest o( a parent or oth^r rdatioix is at^cesaorial to thd 
marriage consideration, and opens & free)^ chann^.; of iiexpectbn*. 
interests to which it extends the protection of a valuable considf- 
eration.- But where the parent after th^'m'i&ri^.age ^f 'his €ot 
lends his necessary concuAence to the '||settlement of an S50 
estate, in which the father and son have several interests, 
their mutual concession and accommodation may be of itself the 
source from which all the limitations of such settlement deduce 
a valuable support against a sul^sequent purchdsei;. Thi? doctrine 
was clearfy recognized and refied 6n by Lord Hardwic>e in iKh 



'\* 



C4) Free, in Chaa. 520. 

18 
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caae befbra menlioiied of BmhI H oI. t. Hammond, (I) 
wherein the Chancellor obwrrei, that be wai spared the noceflu^ 
of entering into any nice inquiry into the question, whether a 
voluntary settlement be fraudulent or not, becanse, as to the 
Ford estate, there was a raluable consideration on the ftoe of 
the settlement, for the father was tenant for life, and the son 
entitled to the remainder in tail. And where a father and hii 
son join in a fiunily settlement, it is a bai^n for a good and 
valuable consideration, and has been so held in seyeml cases. 
In the case then under discussion his Lordship observed, that the 
son could not have settled the residuary interest withoui the 

Other's help, because lie was tenant in tail in remainder, and 
251 not in possession.* But if the || father had been tenant for 

life, and the son tenant in fee, and they had joined in such 
settlement, it would have made a material difference, for then, 
his Lordship said, he should have thought the settlement bad, for, 
under such circumstances there could have been no occasion for 
the Other's joining, as the son might have disposed of the resido- 
ary interest without him. 



SECTION vm. 

S52 II A portion given to the husband by the friends of the 
wife is a valuable consideration for the limitations of a set- 
tlement after marriage in favor of the wife and the issue. (I) 
Thus in CohUle v. Parker before cited, (2), where a husbuid 
voluntarily assigned a lease for years by way of jointure for his 

(1) 1 Atk. t6. Lofd Hard^eke it made by the Beporter to speak of the Fbtd 
estate which appeavs.to hare been leasehold. Bat his obserration applies ratiier 
to freehold property. And this application of it to the Ford estate does boI 

occur in the Register's book. 

(1) 2 Yes. 18 Ambl. 121, per Ld. Hardw. (2) Cro. Jac. 15a 

'Jackson ▼. Ham, 15 J. R. 263; Roberts v. Andrews, 3 J. Ch. R. 397; 3 
Oesaos. Ch. R. 304 ; Taylor ▼. Harriot, 4 Desaos. Ch. R. 232; Stony r. At- 
den, 1 J. Ch. R. 267 ; King ?. Colton, 2 P. W. 674. 
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witbj and took the profits, and afterwards sold it to another, it 
was held to be within the statute, because it was a voluntary 
conveyance, and should be intended fraudulent from the begin- 
ning. But it was agreed, that if at the time of thtf marriage or 
4i/lenoard#, by reason of a portion given by his wife's friends in 
recompence thereof, and for a provision in favor of his wife, he 
bad made an assignment of such lease to his wife's friends, and 
bad afterwards taken the profits thereof, and then had sold the 
term, such a transaction would not have been within the statute. 

||And (3) where the husband, in consideration of an 
additional portion of £100 paid by the wife's mother, set* 858 
tied an estate of £100, per annum^ upon himself for life, 
remainder to his first and other sons, dkc. and thirteen years 
after mortgaged his estate with the usual covenants ; and upon 
his death, the mortgagee brought his bill against the son to 
foreclose. Lord Talbot said it would be very hard to call this a 
fraudulent settlement ; since it was in consideration of a marriage 
had, and of an additional provieion q/* £100 paid by the toi/s's 
rdation9f which cannot be said to be voluntary against a mort- 
gagee, who lent bis money thirteen years afterwards. 

Again in the case of Rueeel v. Hammond, before cited, a 
portion paid after marriage was called by Lord Chancellor Hard- 
a good pecuniary consideration, (a.) 



(3) Ca. Temp. Talbot, 64. 

(a) In White ▼. Thornborongh, Prec. in Chan. 425. 6i1b. £q. 107, where 
the hasband, in consideration of a portion paid after marriage, articled to eettle 
his estates to the nse of himself for life, remainder to the nse of Mary his wife for 
life, remainder to the heirs of his body on the body of the said Mary begotten, 
with remainder to his own right heirs, the conrt of Chancery paid inch regard to 
the portion as to sopport the claims of the female issue of the marriage against 
the creditors of the son, which creditors had obtained the legal estate under a 
devise by the son upon whom it had descended before his death ; and this, though 
the daughter, to whom no interest was given by the literal import of the articles, 
oonld only claim on the ground, thai if a bill had been bronght to have them 
carried into execution the settlement would have been directed to have been 
made, with a remainder to the daughters and the heirs of their bodies, or with a 
remainder to the heirs of the body of the father. It should be observed, that the 
natore of the portion paid in this ease of White v. Thopiborough, (it being 
her orphanage part by the custom of the city of London,) distinguishes it from 
the cases in the text It has hitherto been cited only for tlie iUostrataoa of ml* 
lateral points ; but it will be more appropriately amaged, in a future pnrt of tbs 
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H Brown v. Janes (4) is also a case of similar import, which 
was shortly thus : A. being seised of an estate in fee, mar-i 
vied B. but, receiving no more than £150 with his wife,^ 
955 made no settlement upon her at the time |fof the marriage^ 
But afterwards in a treaty with C. his wife^ brother, the 
brother agreed to give his sister £1000; £600 of which vraa 
paid on the 24th of June 1732 ; and a receipt was taken from 
A. the husband, declaring himself to have revived of his brother 
the said £600 in consideration ei the settlement to be made on 
his wiiia. Tbe» settlement was exeouted on the 8th of August 
following ; whiob settlement was reoked to be in consideration 
of a marriage already hod, and the sum of £1000 paid as a 
marriage portion by C. lo A. and for settling a jointure ; and the 
estate of A. was thereby conveyed to trustees to the use of the 
husband for life ; remainder to the trustees te preserve contin- 
gent remainders, remainder to the wife for life, for her jointuie, 
and after the deaths of husband and wife to the use of the trus- 
tees for the term of ninety-nine years, upon such trusts as should 
be theveinaftor expressed, and after the determination of that 
estate to the first and other sons of the marriage in tail male* 
There waa n& dedoratibn of the trusts of the term of ninety- 
256< nine || years, nor- any receipt indorsed on the back of the 
settlement : and the husband becoming bankrupt, the bill 
was brought by the assignees to have this settled estate sold. 
And among other things it was contended, that the trust of the 
term for want of a declaration, reverted to the husband for the 
benefit of bis creditors. 

The Chancellor made two questions, first, whether tlie deed 
was vaKd against creditors ; secondly, whether, if ^ TsHd, the 
creditors could claim any benefit under the settlement, as being 
entitled to have the trust of the term construed as resulting to 
the husband for their benefit. His Lordslup was clearly of opin^ 
ion as to the first question, that the settlement could not be im* 
peaebed, being grounded on a valuable consideration. And on 

body of the wartt, anoirs ^^ eases where Ihe settlement after marriage derire* 
its value, not from aboriginal donation of the wife's friends, but from the peco- 
liar predicament of the wife*9 property. Yet it enforces the doctrine nndei 
present consideration by reasons a firtioti. 

(4) I AtV. 188. 
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the second point his Lordship held that it was involved in th« 
determination of the first ; for if the deed had been voluntaiTf, 
the construction demanded by the creditors ought to have been 
made, but as it was valuable it roust be regarded as a con* 
tract for jjthe wife's jointure, and also for the benefit of the 257 
issue. If the husband had been the plaintiff in the cause, 
the court would have considered the term as a trust^term only 
to attend the inheritance according to the limitations in the set» 
tiement (b) ; and the assignee could be in no hotter condition 
than the bankrupt. 

And in the case of Siileman v. Aehdotvn (5,) a settlement 
after marriage, containing a recital of a portion paid, and being 
long anterior to the claim set up by the judgment creditor in 
that case, was not suffered to be impeached by such claimant ; 
for the Chancellor observed that, though the settlement was 
made after marriage, yet being in consideration of a portion 
xjixhicky Wfor anything that appeared, wqs paid at the time, 258 
it was not liable to be overturned by subsequent creditors. 
Nor can it be objected to the claims of the issue, under. such a 
settlement after marriage, that the portion agreed to be paid was 
in fact unpaid ; for, if a husband settles his estate upon his 
issue, in consideration of a portion to be pai^l by the friends of 
his wife, it is not the recompence but the inducement which im- 
parts value to such family provision, since the fraudulent intent 
within the statutes is as much disproved by a moral certainty of 
the expectation, as by the actual receipt of an equivalent. 

Thus (6,) according to the report of Ramsden v. Uylton, or 
Hylton V. Biscoe, Lord Hardwicke seems to treat the question 
whether the portion agreed to be paid was actually paid, as imma- 
terial to the title of the issue ; though it is not very easy to 
comprehend the force of the reason with which that position is 
there supported, viz« '^ that the issue of the marriage take 
from both ||parties, so that whether they perform their agree- 259 
ment among themselves may be immaterial to the issue." 

{b) Vid. the cose of Uvedale v. Halfpenny, 2 P. Wms. 151. where the tru«. 
tecf to preserve contingent remainders, having been placed in a settlement afler 
a limitation of an estate tail to the first and other sons, the settlement was de- 
creed to be rectified without any evidence of intention in the parties as to the 
placing of the limitation -, and see 1 P. Wms. 234. 5 Ves. 194. 333. 1 Atk. 419. 

(5) 2 Atk. 477. (6) 1 Ves. 399. 
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In looking into socb cases for the featares of a contract, to cany 
to the limitees under the settlement the support of a valoaUe 
consideration, we mast find somebody to invest with the charse- 
ter of a purchaser^ from whom the consideration may move ; and 
somebody in whom the interest resides, and from whom the Unu- 
tations or provisions may be purchased by the consideratioii. 
Thus, where a husband, in consideration of a portion from the 
friends of his wife, settles all, or a part of his own estate, so as 
to make provision thereout for his wife and issue, the wife and 
her friends are properly the purchasers, or, to speak with more 
latitude, the issue are purchasers under the maternal ancestors, 
from their father, and not, as it should seem, (with reverence to 
jthe great authority above-mentioned,) under bath parent^ who 
imnnot devolve upon the issue the character of purchaser from 

both, unless they have both an interest in the same property, 
060 so as to be enabled ||to deal reciprocally with each other, in 

measuring out the dispositions of it among their posterity. 
It seems hardly reconcileable with reason to talk'of purchasen^ 
in that sense of the word with which we are concerned at pres- 
ent, without adverting to a transaction which will bear out the 
inference of a constructive contract in favor of such purchasere, 
a name extended to those who, though not original parties to the 
l^ntract, are primarily or derivatively within the prospect of the 
supposed stipulations. It was, therefore, asked, by way of ob- 
jection at the bar, in the case of the Earl of Caoeniry (c), 
(where tenant for life with power to make a jointure, remainder 
over, covenanted to make a jointure to a wife, in consideraticHi of 
marriage, by virtue of bis power, and died before making 
the jointure, Hand the court was applied to for a compulsory 261 
execution of the covenant, in favor of the widow, by the 
remainder-man,) from whom could the wife be a purchaser ? to 
which it was replied ; from the owner of the inheritance who 
gave the power. 

(e) According to Fitz-Gibbon, 211. where the case 10 cited. The cum is 
reported in 9 Mod. 13. 1 8tr. 596. 2 P. Vf ms. 212. and rerj folly at the end of 
Maxime in Equity. 
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SECTION IX. 

||BuT it is not always necessary that third persons should 262 
intervene to qualify these settlements after marriage, to 
stand, as against purchasers for valuable consideration. A wife, 
having a present provision by settlement before marriage, is in a 
capacity to become a purchaser from a husband, by the surren- 
der of such exising interest, of a fresh and even ampler provision for 
herself, and more extended and beneficial limitations to the issue 
of the marriage.* And, where such surrender of the wife's 
interest is made by the reabsorption of the jointure into the mass 
of property out of which the new limitations are to arise, the 
above mentioned remark of Lord Hardwicke seems properly 
applicable, since, in such a case, there is ground for regarding 
the issue as purchasers under both their parents, who 
){to this purpose are joint contributors. In the case, in- 5!63 
deed, of Scott v. BeUj (I) where the wife joined in the 
total alienation of her jointure, she only could be considered 
as the purchaser of the new limitations, which came out of 
another estate of the husband. l*hat case was thus : 

R. B. upon his marriage with M. C. settled the manors of 
Brandon, Brooking, and Bardolff farm, to the use of himself 

(i; 8 LsT. 70. 



^Althoofhan'tgieement by the wife to conTey, cannot be enforced, u» agre^ 
nt by the basband though merely parol and made directly with the wife, in 
ooniideration of her conveying her land, will be enforced even against his heini. 

A hoiband agreed in coniideration of Bach conveyance, to pnrchaae and 
baild on other landa and convey them to the wifb. He did bay and baUd upon 
the land, bat died withoat conveying. The hatband waa very poor at the tintw 
of the marriage bnt the property agreed to be conveyed to the wife greatly ex* 
•ceded in value the land the wife' parted with. The agreement waa enforced 
Bgainat the hein. Gosden v. Tucker, 6 Mumf. R. 1. 

On the other hand when it waa verbally agreed, between hnaband and wiib, 
that ha ahonld porchaae land in her name, and baild a hoaee upon it, and that 
he ahonld be reimbnned the ezpeneea from the ule of other landa belonging to. 
the wife, and the hmband fulfilled his part d the contract, bat the wife died 
before conveyance of her land, it waa decreed in chancery, that the guardian 
of her infhnt hetra ahoald convey with the hueband, and the proceeda of tha 
nle be applied according to the contract. Livingaton v; Livingaton, 2 J. C. R. 
637. 
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h>r life, remaiDder to the wife for her jointure, remainder Id 
their first and other sons in tail; remainder to his o^n righl 
heirs, and the manor of Baupre to the use of him and his heirs, 
jtl. B. afterwards, he being then indebted to the amount of 
£4000 and having no issue, was joined by iiiS wife in a iine, 
Whereby the jointure lancis were sold for payment of his debist 
And the same day he covenanted to stand seised of the manor 
of Baupre to the same uses as the manor of Brairobn, &c. were 
before settled. The debts were paid, and about fifteen or six- 
teen years after, R. B. contracted new debts, for which U. 
d64 became bound |{with him, and for the security of the said H, 
he made a lease to him for one thousand years of the said 
manor of Baupre. H. was toroed to pay several of the debts, 
and by virtue of the said /ease Tor one trioiisand years, demised 
to the plaintiff, who brought ejeclmenti 

The question waS) whether) k§ against the lease, the settle^ 
ment after the marriage of the manor of Baupre, was fraudulent 
or not under the statute 27 Ehz. It was objected, first, that 
there were no articles or agreement precedent to the second set* 
tlement, to shew that the wife's joining in the fine for the sale of 
her jointure., was the consideration for making that settieni<$nt 

• « • • * 

yid so the fine and sale of the jointure and the subsequent set^ 
tiement having no apparent mutual connection, the latter must 
be considered as altogether voluntary. Secondly, it was objec- 
ted, that the husband without the wife might have destroyed the 
ticntii'.geht !imitatiOn^ tO thB sons, no son being then born, and 
no nrleshe remainder having been limited to preserve thent, 
265 so that the consideration couid not be pretended to j^cover 
these estatee to tiie eon^, which must be therefore consid^ 
ered as merely vobnlary' 

But by Hale C. J\ and th^^ court the settlenaeut was adjudged 
not void as to the leafe'. And it was said, that, the old settle- 
ment being destroyed, and the new one naade the ,Mme day, 
ma agreemtni by the husband to make the new settleme^ty fh 
consideration that the wife would pass the fine and bd^ '.V.e old 
seltlenien:; glloulc! be intisncad, and that the cgnsidcrallon should 
extend to. all the limitations of the new settlement: for that it 
should not be presumed that the wife would have parted with 
her estate by the old settlement, unless the baron would make 
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the same provision for her and her issue by the new ; and though, 
it was true, he might have destroyed the limitations to sons with- 
out hie ioifie concurrence, yet that that point was not so well 
known at the time when the settlement in question was made, 
and nobody would then have purchased under R. B. if his wife 
had not joined. And, notwithstanding the lands in the new 
settlement were almost double the || value of those in the 266 
first settlement, yet the jury were directed to find for the 
defendant, who was the son of R. B. by M. C. bis wife, the 
father being dead. 

The case, therefore, of Scott v. Bdl has decided that a join- 
tared wife, may, by renouncing her present provision, become a 
purchaser, for valuable consideration, from her husband of an 
ampler provision for herself; and if the same act, by her con- 
currence in which she thus abdicates her own title, involves the 
destruction of the limitations designed as a provision for^^the' 
issue of the marriage, such concurrence will support a fresh 
settlement of other property of the husband upon the issue 
of the marriage, to a more beneficial extent than the for- 
mer settlement had been carried. And though no precedent 
agreement be shewn, to prove the mutual relation of these trans- 
actions, yet if the sacrifice and retribution have a clear respect 
to each other, both as to time and circumstances, their reci- 
procity of consideration will be presumed by the courts. 
In II the above-mentioned case of Scott v. Bell, the act of 267 
retribution being immediately consecutive to the act whereby 
the first settlement was defeated, and being, at least to the ex- 
tent of the provisions in the first settlement an act of naturat 
justice and parental duty, the fairest reason presented itself for 
referring the whole to one contract. It is true, the provisions of 
the eecond settlement were greatly more bountiful than those ^ 
the first ; but, as was said by Lord Talbot in the case of Jones v. 
B/tarsh^ there is room for bounty in these family settlements. 
We observe, however, that, in Scott v. Bell^ though the provis- 
ions of the two settlements varied in magnitude, the same persons 
were the objects of both ; and undoubtedly, where the objects 
are the same, we more easily unite the deprivation and restitu- 
tion within ttle terms of the same supposed bargain. 

It seems, too, that where the wife concurs in deCe&tuig thes 

19 
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provisions of a marriage settlement for herself and the sons or 

daughters of the marriage, a second settlement may com* 
268 prize limitations to children unprovided \\ for hy the fir^^ 

so as to impart to them the support of a valuable conside- 
ration, if the unsettling instrument be expressly slated to be the 
consideration, for these superadded limitations. The case of 
Sail V. Burnford (2) is an authority for this position : which 
case was thus : E. A. being tenant for life of lands, with re- 
mainder, as to part, to his wife, for her life, for her jointure, 
remainder to the heirs male of their two bodies, acknowledged a 
judgment to the plaintiff, and then entered into covenants with 
J. S. that he and his wife would join in a fine, which should be 
in the first place to the use of J. S. and his heirs, by way of 
mortgage for securing a sum of nfK)ncy, then tp the husband for 
life, then to the wife for life for her jointure, then to the sons of 
the husband and wife in tail, then to the daughters in tail. 
And a fine was levied accordingly. There were other incum- 
brances upon the estate, prior to the first settlement, which J. S. 
the mortgagee, or the defendant Burnford (for whom he was a 
trustee) purchased in. £. A. died without issue male, leaving 

daughters of the marriage, who were also defendants. 
969 ||The plaintiff brought his bill to be left into the benefit of 

his judgment, paying the mortgagee what he really had 
paid ; for that by the fine the estate tail was barred, and the 
judgment let in, and that this settlement as to the daughters was 
voluntary. It was admitted that the fine had barred the estate 
tail created by the first settlement, but it was insisted that the 
daughters were purchasers by the mother's joining to bar her 
jointure } and that that consideration did extend to the estate of 
her daughters- as well as her own. But the Lord Keeper was of 
opinion, that, though this might have been made a good con- 
sideration for both ; yet, as it was not expressed in the deed 
that the mother's concurrence in barring the jointure was to be 
any consideration for settling the estate upon the daughters, the 
estate of the daughters must be taken to be voluntary, and 
therefore a judgment creditor ought to have the assistance of the 
court before the daughters. 

With respect to this case, we observe, that, if there 
270 II had been no outstanding legal estates, so that the creditor 

02) Prec. in Chan. lia. 
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might have had the benefit of his judgment at law, it is 
evident by the fine he would have been let in upon all the inter- 
ests under the new settlement ; and that, as against the mort- 
gagee himself there was no equity to oppose his application for 
liberty to redeem ; but, as it was necessary to go into equity 
for assistance, by reason of the outstanding terms, the court 
would not have afforded its aid, in derogation of the limitations 
to the daughters under the settlement, if, by fair construction, 
those limitations could have been brought within the scope of 
the valuable consideration. 

Where the husband is joined by his wife in levying a fine of 
the wife's inheritance, to family uses or trusts, and a separate 
interest is given to the wife, or any estates are created which 
trench upon the derivative freehold of the husband, it seems, 
upon a general principle of reasoning, that the provisions 
of a settlement II resting upon such inferred contract, (^a^ 271 
are unimpeachable by subsequent purchasers. For the hus- 
band and wife seem both to be capable, in such a case, of being 
respectively considered as valuable purchasers of the several 
interests arising from such a transaction. The wife has substan- 
tially purchased her separate interest or estate, during the hus- 
band's life, out of his marital freehold, and the husband has 
given a valuable consideration to qualify him as a purchaser of 
the provisions for their common children out of the mother's 

inheritance. 

But where, under the same circumstances, the limitations or 
provisions of the settlement, grounded on such fine, integrally 
restore the husband's former interest in the wife's property, or 
so nearly restore it, as ||to reduce the consideration to acolor- 272 
able minuteness, so that his mere concurrence in the fine is the 
only meritorious act on his part, it seems doubtful'di /6a«^,whether 
this simple transaction furnishes a valuable consideration for the 
settlement of the wife's property, so as to protect it against a 
valuable purchaser from the wife after the death of the husband. 

(a) Though the wife cannot legaUy contract with her husband, lo as tliat the 
contract iUelf can be said to stand upon a legal consideration, (for the husband 
and wife are one in law,) yet they are so far morallij capable of contracting 
with each other, as that such contract may be a perfect consideration for their 
•nbfequeat actf . 
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The case first put, wherein the husband was supposed to make a 
sacrifice of a portion of his marital interest ; may, perhaps, be 
said to fall within the principle of Lord Hardwicke'a doctrine 
in Rusael v. Hammond^ (3) before noticed, viz. that where a 
father, tenant for life, and the son remainder-n^an in tail, join in a 
settlement after the marriage of the son, it is a bargain for a 
good and valuable consideration ; since the father's concuirenoe 
was necessary ; but his lordship made it appear, in a subsequent 
part of that case, that ho did not annex the idea of a valu able 
consideration merely to the father's cancurrencSf but that be 
supposed^ at the same time, a relinquishment by him of all 

273 or part of his precedent || particular estate ; for it was, 
afterwards, observed by his lordsiup, that " there waa a 

plain badge of fraud in the settlement of another estate, 
which was also in dispute in that case, since the father 
took back an annuity to himself which was probably the full 
value of the estate comprised in the deed ; and therfore parted 
with nothing to the son, so that it was almost tantamount to a 
continuance in possession, which was always deemed a strong dr- 
curostance of fraud." The chancellor's observation seems appli- 
eable in principle to the case of GoodrigU v. MoseSf (4) cited 
and enlarged upon in a former part of this essay, where a fine 
was levied of an estate in remainder of Elizabeth Harris the 
wife, in which J. R., her father, and tenant for life, and 
Thomas, her husband, joined, but the uses of which fine gave 
back to J. R. and the husband the same quantities of interest 
which belonged to them before the fine was levied, so that there 
was nothing in that case to support the settlement on the chil- 
dren of Thomas and Elizabeth, but the bare concurrence of 

274 II the parties to the assurance, and the court accordingly ad- 
judged the settlements void against a valuable purchaser from 

Elizabeth after the death of J. R. and Thomas ; and it may be 
observed, by the way, that this case of Goodright v. Moses must 
be regarded as one of the strongest in the books upon the statute 
27th Eliz. since there the statutory presumption of fraudulent 
intent from the want of valuable consideration in the settlement, 
was allowed to be so prevailing, as to connect in continuity of 
purpose the voluntary act and the subsequent valuable convey- 

(2) 1 Atk. 16. (4) 2 BlackBtone 1019. 
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ance, notwithstanding the suspense of the husband's life was 
interposed between the design and accomplishment. 

Whether any and what degree of value is derived from the 
concurrence of a married woman in a fine to bar herself of dower 
out of her husband's lands, are points as it should seem of some 
ambiguity. In Lavender v. Blackatone (5) before cited, it was 
said by the court, that '* as the wife did not join in the fine 
which was levied by ttfe husband of his estate tail, she con- 
tinued ||dowable ; bqt if she had joined, it might have made 275 
the settlement to be upon good consideration, which, other- 
wise, was merely voluntary.'' 

It appears, on the perusal of that case, that if the wife had 
joined in the fine to bar herself of dower, the sacrifice on her 
part would by no means have been unsubstantial, since no certain 
provision was substituted, by the deed, in lieu of her claim of 
dower, and the provision, uncertain as it was, (being dependent 
on a mere power of jointuring,) was, moreover, postponed to the 
payment of the husband's debts. Although there does not ap- 
pear any subsequent authority to support the above opinion 
thrown out in the case of Lavender v. Blackstone, yet the 
principle on which it stands seems to be fortified by the general 
reasoning of the cases upon the statute 27 Eliz. But in a sub- 
sequent case, determined in the court of Chancery (6,) where a 
husband having mortgaged his land, and the wife having joined 
in levying a fine of the same, for the purpose of barring her 
right of dower, the husband, in || consideration thereof, had 276 
agreed that his wife should have the whole equity of re- 
demption in lieu of her dower, and afterwards twice mortgaged 
the same land, the court declare the agreement to be fraudulent 
against the subsequent mortgagees ; but since in confidence of 
this agreement she had joined in the fine, and thereby barred 
her dower, the decree allowed her to enjoy her dower in case she 
survived her husband. In the case of Scott v. Bell (7) before 
cited, the concurrence of the wife in the deed, by which her 
jointure was aliened, was held a valuable consideration for the 

(5) 2 Lev. 146. 

(6) Dolin Y. CoUmnn, 1 Vera. 294. 

(7) 2 Lev. 70. et vid. supra 263. 
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settlement ; and it seems reasonable to presume, that if the wife 
in that case had joined in the fine for the purpose only of barring 
her dower, instead of parting with her jointure interest in the 
manor of Black-acre ; and in consideration of her joining for 
such purpose, the husband had limited a life estate to her in his 
lands at White-acre, such estate would have been good and 
supportable against creditors or subsequent purchasers for 

valuable consideration. But it seems very reasonable, where 
277 a II married woman joins in a fine for barring her dower, 

from which fine no personal advantage accrues to the hus- 
band, but the benefit of which redounds to the wife by means 
of^a family settlement grounded thereupon, comprising a join- 
ture, or a provision in the nature of a jointure, exceeding her 
dower in value, to hold this a voluntary settlement by the hos* 
band, since he receives, .in such a case, no veritable considera- 
tion for what he bestows, the dispositions in favor of his 
children, if any, not depending upon his wife's concurrence, 
and the augmented provision for herselP'standing in no danger 
of want of confirmation by her elective preference after the 
husband's death. Accordingly, in a late case (d) before cited, 
the counsel for the plaintiff, claiming under the purchaser, in- 
sisted upon the effect of the fine, on which the voluntary 
settlement was grounded, and in which the husband and wife 
had joined, as barring the wife of her dower, without raising 
any^surmise of valuable consideration as arising from her con- 
currence. 



SECTION X. 

278 II Such seems to have been the understanding of the 
courts in cases wherein the husband and wife have been 
the only parties in this presumptive bargain, out of which 
the consideration is drawn for the support of the settlement. 
But the tutelary interference of the court of chancery, where 
the property of the wife is in the custody of that court, or in 

(8) Evelyn v. Templar, 2 Bm. C. C. 146. et vid. supra 214. 
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the hands of trustees, has supplied another sort of valuable 
consideration, by which settlements after marriage may be sup- 
ported. It has been very long (I) the practice of that court, 
whenever a husband is obliged to have recourse to its jurisdic- 
tion, in order to gain possession of his wife's fortune, to see 
that a suitable provision is made for the wife; before it stirs 
a step to assist the husband, (a) || Nor is the rule aflfected 279 
by the diversity of predicament, in which a married woman's 
fortune may be [[placed ; the ground of the court's inter- 280 
ference exists only in the necessity of obtaining its assistance, 
without regard to the circumstances which induce the application. 
And it seems to be established that a settlement after marriage 

(1) Vid. the case of Jewson v. Moulson, 2 Atk. 420. 

(a) There would be no end of citing cases wherein this rule has beeri 
recognised and acted upon. References to most of them may be found in 
the following places: 4 -Yin. 199. et seq. 1 Bac. Abr. last edit 481. 
the editor's note. 1 P. Wms. 383. Mr. Coxe's note. 1 Eq. Ca. Abr. 64. 3 P. 
Wnis. 305. And see where Lord King expressed some disapprobation of 
the rule, but submitted to the practice ; and with a seeming inconsistency 
declared he would not condemn a man to pay costs for insisting upon a right 
which the law gives him, whereby the costs were thrown upon the executor, 
who withheld the wife's legacy, for a conduct which, by the chancellor's ad< 
mission, the court had always approved of. In the late case of Ball v^ Ment^ 
gomery, 2 Yes. Jun. 191. the court seemed to touch the extreme limit of the 
rule, where there was a settlement, on marriage, of stock belonging to the 
Wife, in trust, after the death of the wife, for the husband for life ; if no issue 
the whole to revest in the wife, with a general power to her appointment ; and in 
default thereof to her next of kin ; without any disposition of the interest and 
dividends during the lives of husband and wife. The wife eloped, and lived hi 
open adultery ; and a bill was brought by the husband against the wife and trns^ 
tees claiming the interest and dividends during their joint lives.. The husband 
insisted that it was a mere omission in not giving him the interest and dividends 
during his life. The wife contended that the omission lay in not creating a trust 
as to those dividends for the separate use of the wife. The Lord Chancellor 
considering this was a fund for their common ])rovision, and that, as they were 
de facto separated, that intention would be clearly defeated by giving the 
husband the tohole, and thinking the case very distinguishable from that of 
an express gift of the husband, would not decree for the husband and wife^ 
but ordered the dividends in future to be paid into court till further order, 
that the parties might thus be forced into some agreement for the wife'» 
support 
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so enforced is to be regarded as standing on the d&me foondation 
as a settlement made by the husband in consideration of a por- 
tion given after marriage by tiie friends of the wife. 

And the court of Chancery will not only protect settlements after 
marriage made under its own immediate authority and inspection ; 
but where the trustee of a m^ried woman, before he gives op 
the trust property, stipulates with the husband for a settlement, 
comprising a reasonable provision for the wife, and dispositioDs 
for the benefit of the issue of the marriage, such settlement 

281 will have the sanction of that || court, and the support of a 
constructive valuable consideration. The rule, hovrever^ 

has not extended so far in favor of the wife as to compel a resti- 
tution where the trustee has voluntarily resigned her fortune to 
the husband (2,) for her persona] estate belongs to the husband, 
and the court can only withhold it as a cautionary pledge, from 
which it derives a power of imposing conditions upon the hus- 
band for the benefit of the wife. The court of Chancery refu- 
ses in such cases, where the money is not paid, implicitly to fol- 
low the law ; but it will not enforce a restitution of what has 
been legally obtained (3). Neither, as it seems, will it interfere 
to restrain the trustee, from paying it to the husband. But if the 
trustee, before he pays to the husband the property or portion of 
the wife, insists upon a reasonable provision for the wife, he has 
only done that which the court would have done had the money 
been in the hands of a master, or had a bill been brought against 
the trustee to compel payment ; so that the trustee, being in 

282 a situation to compel payment to ||the husband, was, also, in 
a situation to raise a valuable consideration for such set- 
tlement though made after marriage. Thus, where J. S. having 
run away with a young woman (4), who had a considerable 
portion in the hands of her trustees, and being unable to obtaia 
possession of her fortune without giving security to the'trustees, 
that it should be settled for the benefit of the wife ; agreed ao^ 

(2) Free, in Chan. 414. but it seems that if a trustee pays to the hnsbasd 
after a bill filed, and particularly after a decree for a proposal, the court will 
consider it a payment by wrong and set it aside, vid. 4 Yes. Jan. 18. 

(3) Vid. 2 P. Wras. 639 ; 3 P. Wms. 11 ; 1 Ves. 539 ; 2 Atk. 67, 420. 

(4) Prec. in Chan. 22, Moor v. Rycault. 
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cordingly, that it should be laid oat in lands to be settled to the 
use of the husband and wife, and the heirs of their bodies ; up- 
on a biH's being filed by a creditor of the husband, the court of 
Chancery would not consider the agreement, though after mar- 
riage, as voluntary, declaring that if the husband himself had ex- 
bibited the bill there against the trustees for the portion, the court 
would not have decreed it to him without insisting upon some 
such settlement, and the bill was accordingly dismissed. 

In another case (5), C. having clandestinely married the 
daughter of M. entitled to a moiety of 12,000/. under her 
mother's marriage settlement, and the father || of the young 283 
lady having secured 6,000/. on his estate, made a settlement 
in consequence thereof upon his wife. After the death of the 
father, the trustees, seeing a settlement made, paid the money to 
the husband ; and the question for the court was, whether such 
settlement was voluntary and fraudulent, or good and valid 
against creditors. The rule laid down in this case by Lord 
Hardwicke was as follows : '< If a young lady is entitled to a 
portion secured by a trust term, which her husband cannot lay 
hold *of, and possess, without the assistance of this court, and, 
because the trustees refuse to raise the portion, the husband 
comes here for aid, the court will decree an adequate settlement 
to be made on the wife, and will support it as a good settlement 
for valuable consideration. But (said his Lordship) the court 
has gone further ; if the wife becomes entitled after marriage to 
auch a portion, which the husband cannnot touch without the 
aid of the court, and the trustees will not pay it without the 
husband's making a settlement, to which the husband 
Ijagrees, and does that which the court would decree, it is 284 
a good settlement against creditors." And no doubt can be 
entertained, but that it is equally good against purchasers ; for 
these cases rest upon the same principle as those wherein the 
consideration arises from an original gift to the husband after 
marriage, by the friends of the wife ; nor can it be questioned, 
but that the valuableness of this sort of consideration would be 
admitted in courts of law, as well as in the courts of equity, 
whence they derive their origin and force. We may add to these 

(5) Wheeler v. Caryl, Ambl. 121. 

20 
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eases the observation of Lord Hardwicke in Browne v. Jane^ 
(6). "If a woman, whose fortune is in the hands of her broth- 
er, marry indiscreetly, and the brother holds his hand, until the 
husband makes a provision, it is honestly done, and is no more 
than what the court would have done, and the court will equally 
support it, as if a bill had been brought against the husband to 
compel him to make a provision for hts wife." 

285 But it should seem, that, if the settlement by the || bus- 
band in a case circumstanced Tike those above mentioned, 

goes greatly beyond what the court would have enforced, it most 
be regarded as an unreasonable settlement, and fraudulent, as 
to the excess, against the creditors of the husband ; such suppo- 
position, at least seems warranted by what fell from Lord Hard- 
wicke in the case (7) of Ward v. ShaUety (6). 

The same practice of imposing terms on the husband has 

prevailed as well where a married woman is entitled to a legacy 

in the hands of an executor, as where her property consists 

286 of money in the hands of |[ her trustee. But as the ecclesi- 
astical courts possessed a direct original jurisdiction hi 

legatary causes, which were brought collaterally into the courts 
of equity by the frequent necessity involved in them of compel- 
Kng a discovery of the testator's effects, (c) some scruples were 

(6) 1 Atk. 190. (7; 2 Ves. 18. 

(&) There may, perhaps, be some doubt whether the equity of the wife 
can be satisfied with a provision of less amount than her lohoU fortune, where 
tile court has to direct the settlement ; vid. Worrall y. Marrow, 1 P. Wins. 
450. note ; and Like v. Berresford, 3 Ves. Jun. 506 ; but the valuable con- 
sideration will, it should seem, clearly support it up to the full amount : and 
it seems a settled rule in equity not to consider the husband a purchaser by a 
settlement after marriage to the extent of decreeing him the 'wife's portion, 
unless such settlement was adequate to such portion, the diversity as to tb is 
point, is between a settlement before and a settlement after marriage ; vid. 
2 Atk. 448. per Lord Hardwicke. 

(c) According to the present Chief Justice of K. B. it was not till the time of 
Ld. Chancellor Nottingham, that the jurisdiction of the court of Chanceiy 
over the question of legacies was established. Vid 5 T. R. 692. But it was 
tiie opinion of Twisden J. 1 Sid. 46. that testamentary causes did 
not originally belong to the spiritual courts, but to temporal courts and com- 
mon law. 9 Rep. 37 b. and see Judge Buller's arguments in Atkins v. Hill, 
Cowp. 285. 
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expressed, in early cases, of the^ legitimacy of the pretension, 
which asserted, as a branch of equitable jurisdiction, this sub- 
ject of marital claim (8). But these juridical scruples were nei- 
ther general nor lasting ; and it was freely declared by Lord 
Hardwicke in Jewson v. Moulson (9) above cited, '^ that the 
court of Chancery will not suffer the husband to take the wife's 
portion (though the ecclesiastical court, which has a concur- 
rent jurisdiction in regard to portions arising || out of person- 287 
al estate, may have consented to the husband's having it) 
until he has agreed to make a reasonable provision for the wife, 
and in many instances has granted injunctions to stay the pro- 
ceedings in the ecclesiastical court." In the case of Nicholas 
v. Nicholas (10,) a decree was cited at the bar, as of the then 
last seal, whereby the proceedings of a husband in the spiritual 
court for his wife's legacy were enjoyed, because that court could 
not oblige the husband to make an adequate provision for his 
wiie, as the court of Chancery would do before it would permit 
him to receive the legacy. In Adams v. Peirce (11) the exec- 
utor was plaintiff; but Macclesfield was clear as to the right of 
the court to impose terms.on the husband if he had asked 
any aid in equity (d). A variety ||of subsequent decisions 288 

<8) Vid Harrison v. Buckle, in Cane. 1 Sir. 239 ; vid also 2 Vea. 18. 

(9) 2 Atk. 420, and vid Tothill 114. 

(10) Free, in Chan. 548. 

(11) 3 P. Wms. 11. . 

(d) The case of Povey v. Brown, Prec. in Chan, 325. which countenance* 
the husband's power of destroying this equity of the wiferby an assignment 
of her legacy for valuable consideration, is disapproved of by the weighty 
opinion of the present Master of the Rolls, in 3 Ves. Jun. 512. And we may 
remark that though a legacy is sometimes called, by persons fond of the dan- 
gerous exercise of discovering legal analogies, an equitable chose in action, 
yet that a chose in action at law, and a legacy, are rights most essentially dif- 
fering in the contemplation of a court of equity itself, which* while it allows 
an assignment, for valuable consideration, of a chose in action at law, though 
purely of equitable operation, to defeat the wife's contingency by survivorship, 
treats the equity of the wife as attaching upon the person who claims, by as- 
signment from the husband, the legacy of the wife, notwithstanding a valua. 
ble consideration has been give. 
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has set this question of equitable jurisdictioa cot of doubt (e) 
It follows, therefore, upon the same principle on which the cases 
of Mow V. Rycault and Wheeler v. Caryl above cited were de- 
termined, that a settlement by a husband on his wife, and the issue 
of the marriage, produced by a treaty with executors haFing in 
their hands a legatary portion of the wife, and decltning to pay 
it over until such settlement should be made, stands on a 

289 firm and || valuable consideration, and is perfectly good 
within the meaning of the statutes against fraudalent con- 
veyances. Such was the doctrine of Lords King and Hard wicke 
in the leading cases of Hinton v. Scott (12,) and SKddlecambe 
V. Marlow (13,) in which cases, though the settlement was con- 
tested by creditors only, the principle of the decision plainly ex- 
tends to the claim by purchasers. 

But as .the valuable considefa'tion of settlements' made under 
the foregoing circumstances seems clearly to arise from the de- 
pendence of the husband apon the aid of the court (f) ; and the 
opportunity which is thence furnished of laying him under equit- 
able stipulations for a just provision for his wife and family, 

290 consistency suggests the inference that the valuable ([con- 
sideration can only exist within the bounds of this equitable 

jurisdiction. Wherever, therefore, the husband can, by asHgt^ 
fnent, virtually and beneficially possess himself of his wife's in- 
terest, the rational ground fails whereon the valuable considera- 
tion appears to be raised. 

[12] 2 Moseley 336. [13] 2 Atk, 519. 

(e) Vid. 3 P. Wms. 202. and the references in Mr. Coxe's Note, and vid. 
Dicks V. Strutt 5 T. R. 692. where Lord Kenyon declared himseJf against tiw 
remedy for legacies at common law, principally on the ground of the policy 
and expediency of leaving the question to a court which could impose tenns 
on the husband for the maintenance of his wife and family. 

[/] See the late case of Pringle v. Hodgson, 8 Ves. Jun. 617. where the 
settlement, by the husband, of stock standing in the wife^s name, was declaim- 
ed void, though the wife was admitted to have a claim to provisions as against 
the husband's creditors. 



^11. of the W\fifB Trust-Property. 291 



SECTION XI. 

Some diversity of opinion has obscured the question as to the 
operation of assignments of this sort of mixed or qualified inter- 
est. The effect, indeed, of a voluntary assignment by the hus- 
band of his wife's portion is clearly established, (1) and ever 
since the case of Jacobson v. Williams, (2) it has been settled 
law, that, though by the bankruptcy of the husband all such 
property of the wife as he coilid assign or release, passes to the 
general asstgness by the assignment under the commission, (3) 
yet such assignees stand only in the place of the husband, and 
are subject to the same obligation in equity to make pro- 
vision for the wife, (a) ||The cases collected in the clear 493 
and accurate note (4) of the last editor of Pere Williams, 
stated it as a questionable point, whether a particular assignneot 
of the wife's chose in action (b) or trust term by the 
husband ||for a valuable consideratian, was a case over 293 

(1) 2 Atk. 420. (2) 1 P. Wmfl. 882. (3) 1 P. Wms. 251. 

(a) Yid ex parte Coysegame, 1 Atk. 192, in which an obiter opinion occur* 
xiag in Miles v. Williams, 1 P. Wms. 257, trenching upon the scope of this 
rule, was denied to be law by Lord Hardwicke ; vid. also 1 Atk. 280, and 
Mr. Coxe*s note, 1 P. Wms. 458, wherein the decisive result of the positive 
determinations of the courts as to this branch of the subject is concisely 
stated thus : '^ It is clear that the general assignees of the husband (whether 
*by operation of law or otherwise) are subject to the same equity with the hus- 
band himself, and it does not seem be material whether the wife, husband, or 
his representatives or general assignees, come for the aid of the court ; " See 
Grey v. Kentish, Where the wife was a petitioner. Jewson v. Moulson, 2 
Atk. 47. and the case df Worral v. Marlar, in Mr. Coxe's note, are authori- 
ties for the words of the parenthesis. See also 4 Bro. C. R. 139. 

.<4) 1 P. Wms. 458. 

^6} The cases cited and the reasoning contained in Mr. Coxe's note, point 
only to a wife's choses in action in equity; we must therefore, the better to 
understand the subject^ divest our minds for the present of all concert with 
legal choses in action ; which by the arguments used in a future page, may 
appear to stand on a very different ground from equitable choses in action. It 
-will be endeavored to be shewn, also, that trust terms and equitable choses 
in action of a married woman, are capable of being set in very difierent ligfati^ 
as to the power <3i the husband over them. 
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which the court of .chancery would exercise a control, by impo- 
sing terms in favor of the wife upon the particular assignee. In 
regarding the question as it affects the principal subject, it may 
be observed, that, if the jurisdiction of the court stopped short 
of this extent, a contract entered into by the husband lor making 
provision for his wife, the benefit of whose portion (the osten- 
sible consideration for such contract) it was in his power to 
obtain by assigning it for an equivalent, would want that comptil- 
eory ground which seems to form the valuable consideration in 
these cases. 

Since the case of Like v. Berisford, (5) however, this doabt 

may be considered as removed by a decision which has fixed 

upon the basis of judicial authority the floating opinions of Lords 

Hardwiche and Northington. By that case it was decided, {ot 

the first time, by a decree, that if a husband make an actnal 

294 assignment, though for valuable consideration, of || the 
•wife's property, (c) the equitable title of the wife to a pro- 
vision is binding upon the assignee ; which decision was expressly 
founded upon the reasoning of Lord Hardwicke in the case of 
Jewaon v. Moulson^ above cited^ who there observed, that, if 
he were to allow such assignments to prevail, they would trip op 
all the care and caution of the court : for the husband would 
then have nothing to do but to take up money of a third 
person • 

With respect to the choses in action of the wife to which the 
husband has a legal title, it has before been observed, that a 
court of equity, unless called upon for its assistance in respect of 
such property, will not interfere (d) with the husband's legal 

(5^ 3 Yes. Jun. 506. and vid. Pope v. Crashaw, 4 Bro. Chan. Rep. 326. and 
Macauly v. Philips, 3 Yes. Jun. 15. 

[c) The Master of the Rolls, by denying the case of Porey v. Brown, 
Prec. in Chan. 325, shews that he blended legacies and trust monies in his 
consideration of this point ; and there seems to be no ground for treating 
them as distinguishable in principle, as they are connected with the present 
subject 

(d) Neither, as it seems, will the court, where the wife has a rent charge, 
interfere with the husband's legal remedy by distress, in order to enforce a 
proTision for the wife. Yid. 2 Atk. 514. 



_ - -^ 
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means of recovery. (6) || The court of chancery has gone the 
length of allowing a bare assignment of a chose in action by 
the husband without any consideration, though void as to the 
assignee, to change the property and vest it in the husband. (7) 
But a different rule now prevails, and it seems to be perfectly 
settled that the wife's title by survivorship will not be disturbed 
by such assignment by the husband without (e) valuable con- 
sideration. (8) But with respect to such legal subjects, the wife 
can have no claim for a provision as against an assignee for 
II valuable consideration ; (f) for the husband was not origi- 296 
nally subject to such claim, and it would be hard to set it 
up against one who gave a valuable consideration for the hus- 
band to reduce the property of his wife into his own possession 
without the aid of a court of equity, the court will not endure 
to see its salutary control eluded by circuity, considers the title 
of the assignee to be subject to a sort of paramount equity, 
which adheres to and passes with the subject. 

(6) Vid. Milner v. Colmer, 2 P. Wins. 639. also 2 Atk. 420. where a doubt 
OB this point is intimated by Lord Hardwicke. Winch v. Page, Bunb. 86. is 
considered as very doubtful authority. 
(7; Vid. Squib V. Wynn, 1 P. Wms. 380. 

(e) And it appears that beyond the consideration such assignment will not 
bind the wife surviving. 2 Atk. 206. 417. 

(8) Vid. 2 Atk. 20a Bates v. Dandey ; and 1 Bro. C. R. 44. Saddington v. 
Kingsman. 

(f) It seems also that the assignees under the bankruptcy of the husband 
take the property in such debts of the wife, clear of any equity in her favor; 
1 P. W. 251. 2 Atk, 418. et seq. for the assignees are only sabject to the 
bankrupt's equities, and he might have reduced the thing in action into a 
thing in possession whenever he pleased. But it is clear that, in other cases, 
snch interest of the husband in his wife's legal choees in action, will not 
pass without a valuable consideration, it may be regarded, indeed, as an 
universal rule in equity, that a valuable or good consideration is necessary to 
pass the thing where the attempted transfer operates wholly by equitable 
sanction, and raises a new title of pure equitable creation, as in the case of 
assignments of possibilities of legal estates and of choses in action. Though, 
where the transfer has its effect in eqiHty, not because the conveyance itself is 
of equitable operation, but because the thing transferred is of equitable cog- 
nizancej as in the case of equitable vested estates, the transaction does not 
of nacesBity found itself upon any consideration. 
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HA settlement, therefore, of a bare chose in actioo, stands 
differently circumstanced from a settlement of property, which 
the husband must borrow the assistance of equity to obtaio pos^ 
session of, and, if made after marriage, seems unshielded firom 
the operation of that principle of conformity to the spirit of the 
statutes against fraudalent conveyances acted upon in coofts of 
equity, (g) 

The qualified maxim of ejuitas sequUnr Ugem^ to which we 
must resort for many of these distinctions, is admitted to apply 
with improved analogy where a judgment is given to a troBtee in 
trust for a single woman, who afterwards marries, having by the 
consent of her trustee been put into possession of the land ex- 
tended ; for it seems clear that in such a case the faosfaand 

298 may assign over such extended interest, HnotwithstsAdSbg 
the interposition of the trust, without wluable cofrndem- 

Iton, as without doubt he may in the parallel case at law, where 
a woman, who has a judgment which is afterwards extended by 
elegit, marries, for it is then no longer a chose in action but res 
judicata. In such a case, therefore, the court will impose no 
terms on the husband ; and if he settles such a subject, after 
marriage, it seems to be a voluntary and fraudulent act within 
the meaning of the statutes against fraudulent conveyances. 
So, if the terms of a decree in favor of a feme sole, be to hold 
and enjoy land till a debt due to her be paid, and she is in pos- 
session of the land under the decree, and marries, the husband 
may assign such interest without valuable consideration (9,) for 
such equitable extent is construed by analogy to a I^al extent, 
and we have seen what would be the husband's power if the 
extent were a strict legal execution. 

(g) Money secured to a feme covert by mortgage, is upon a foot with her 
other choees in action. Free, in Chan. 118 ; and the distinction formerly al- 
lowed between mortgages in fee and for terms of years, has long ceased ta 
be law. Vid. 1 P. Wm^. 458. and 2 Atk. 206. 

(9) 3 P. Wms. 196. 
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SECTION XII. 

II This principle of following the law has also been observed 
in equity, in respect to terms of years held in trust for mar- 
ried women ;• and ever since the case of Sifr Edward Turner (l,) 
determined upon appeal (2) to the Lords, it has been considered 
as competent to the husband to pass the interest I'n such equita- 
ble chattel real to his assignee, (except where it has been created 
for the wife upon (a) the marriage with the privity and consent 
of the husband,) unshackled by any equitable claim of the wife. 
And in a case (3) which soon afterwards came before the 
court, the authority of Turners case was considered as 300 
||overthrowing a series of contrary resolutions, (h) and 
establishing the rule in favor of the husband ; though at 
the same time Lord Nottingham animadverted upon the judg- 
ment given by the Lords in the former case with some disappro- 
bation. In Tudor v. Smayne, (4) the case of Sir Edward 
TSirner received a further confirmation. There, the husband 
having made an assignment of the trust term of the wife, a bill 
was brought by the assignee against the wife and her trustees, 
to compel them to assign over the legal estate in the term to the 
plaintiff; and it was decreed accordingly, though it was strongly 
urged by the counsel for the defendant that no settlement or 
provision had been made by the husband, arnd that if he 
had been the plaintiff instead of his assignee, the court 
II would not have decreed the trustees to assign to hiin the 301 

(1) 1 Vera. 7. and GiJb. Lex Pnetoria, 279. 

(2) See the decree from wbich the appeal was made, and which was 
reversed by the judgment of the Lords. 1 Chan. Ca. 306. 

(a) Bat where the term is voluntarily created by the husband (^ter mar* 
ri8ge,in such case effect is given to a subsequent alienation by the husband for 
valuable consideration by the 27 Eliz. c 4. Vid. 1 Cham €aE. 306. 

(8) Pitt V. Hunt, I Vera. 18. 

(b) Vid. the case of Doyley v. Perfull, 1 Chan. Ca. 225. where it was said 
that, since Queen Elizabeth's time, it had been the constant course of the 
court to set aside all incumbrances and acts of the husband upon the trast in 
the wife's term, and to allow him neither to charge nor grant away. 

f4) 2 Vera. 270. 
21 
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legal estate, without his first making a provision for his wife ; 
and the then plaintiff, who derived under him, ought not to be 
in any better condition. The reason and nature of the thing 
seem to warrant an inference that a mere voluntary assignment 
by the husband of his wife's trust term should be good against 
her claim. In Lord Carteret v. Paschaly (5) it was said, that 
the perfection of the husband's interest, where the wife had an 
equitable extent (such as the decree, on which the claim in that 
ease was founded, was adjudged to amount to,) gave the hasband 
power to assign it withoiU consideration ; which opinion of the 
court was founded on the analogy which ought to preserved 
between executed legal and executed equitable interest. And 
such case of an equitable extent was compared by the chancellor 
to the case of a wife's trust of a term. So that it appears to 
have been the opinion of Lord King that a married woman's 
trust of a term was an equitable interest capable of being as- 
signed by the husband urithout consideration as against the wife 
herseU*. 

302 [| Consbtency can only be maintained by an adherence 
to principle. None of the authorities which have adjudged 

this disposing power to the husband over a trust term of his wife, 
have taken any distinction between voluntary and valuable as- 
signments ; though such a doctrine has crept into all the modem 
abridgments and compilations. 

There may be a difference as to the husband's interest, be- 
tween such trust terms of the wife as are vested^ and such as are 
^ffidingfent and executory. For since a mere contingent and ex- 
ecutory interest in a legal term could not be assigned at law, 
there is no legal analogy to govern the effect of the assignment 
in equity ; and as the assignments of such interests have wholly 
their foundation in equity, to insist upon a valuable consideration 
or fetter them with conditions in favor of the wife, seems no im- 
proper exercise of equitable jurisdiction.* And tliere is good 

(5) 3 P. Wm8. 89. 



*Where a term is assigned in trust for a wife, by a first husband, her sec 
ond husband can alien the term ; but not where assigned in trust for her by 
her husband's consent : so if assigned in trust for her separate use. 2 Vem. 
270. And if to raise a sum of money for her instead of the term itself being 
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reason and authority for saying, that a man cannot assign the 
legal interest in his own term, so as to bind his representa- 
tives, Hif such interest be only a possibility or contingency, 303 
without a consideration (c) cither in the first or second de- 

[c] The reason for the necessity that exists for a good isonsideration to sup- 
port such assignments of contingent, legal or equitable, interests, (for wheth- 
er the subject be legal or equitable, the assignment has its operation -only in 
equity,) is found in tbat principle of equitable construction, by which they 
are looked upon in the liglit of contract's or agreements, which, to entitle them 
to the assistance of the court, must be founded at least upon a meritorious 
consideration. For equity will not be moved to interfere with the law, but 
where either a purchaser in the first or second degree claims its assistance. 
And its practice in this respect seems to turn upon the rule, that, whatever it 
w*ill do for a valuable purchaser^ it will do for a wife or child^ which is a sec- 
ondary sort of purchaser in equitable consideration, where no creditors or 
other valuable claiujants appear agaist mere volunteers. And it seems to 
follow, that wherever a court of equity wull uphold an assignment of a legal 
executory interest, it will support an assignment of a parallel interest in equi- 
ty, for otherwise it would not merely offend against the Tu\eoi equiias sequitur 
legem, but commit an inconsistency with itself. But since, where the assign, 
ment is made by a person interested in his own right, equity will lend it no 
countenance unless it possess the merit of a good or valuable consideration ; 
80 where it is an assignment by a husband of such legal or equitable con- 
tingent interest of his wife, there must necessarily he ^valuable consideration 
to support it, for a consideration in the second degree cannot prevail against tlm 
meritorious claigi of the wife. 

But to pursue the subject a step further ; if the equitable or legal contingent 
interest of the wife in her chattel expectancy be such, as that it cannot become 
vested in her during the husband's life, as where a term is given to or in trust f(St 
the husband and wife and the survivor, it may reasonably be doubted whether 
equity will give effect to an assignment by the husband of his wife's interest 
even for valuable consideration. For there must be some rules of conformity 
to limit this equitable jurisdiction; and it may be observed that, in all the 
instances wherein it has given operation to the assignment of this species of in- 
terest, the law itself, where the subject has been legal, has presented some mode 
either by fine or release of effecting the alienation of the thing. But of such an 
executory and contingent interest of the wife at law, the husband has nolegal 
means of disposing by himself By fine he cannot w^ithout the concurrence 



a trust for her, makes no difference ; here the assignment in trust for her was 
before her marriage. Yet if money be left in a trustee's hands for the wife's 
benefit, and the husband dies, it goes to her, he not having disposed of it. 
Turner's case. 1 Vern, 7 ; do. 161. 
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gree.(6) But there appears to be no differeoce, as to the effect of 
the husband's assignment, between a term in trust to raise a 

304 sum of money for a woman, and || the trust of the term it- 
self, or an equitable chattel real, for where such supposed 

diversity was urged at the bar in the case of Walter v. Sanders 

(7), the Master of the Rolls refused to listen to the distinction, 

and held himself bound to decree (though, as he said, against 

305 his conscience) in conformity with the solemn H judgment 
given in the case of Sir Edward Turner. 

So in a subsequent case (8) it was taken by the court to be 

well settled, that where a wife has the trust of a term, the 

^^06 husband has an absolute power of || disposition over it. In 

Lord Carteret v. Paschal (9) the same docsUine preirailed*, 

and it was considered as furnishing a principle applicable to the 

cases there put of equitable extents. The rule was acquiesced 

in by Lord Hardwicke in the case of Bates v. Dandy (10), and 

again afterwards in the great case of Jewson v. Maulsan (1 1) 

307 (d) In a very late case the same doctrine || was reloc- 

x>f the wife ; neither, as appears in LampeCs cascu 10 Rep. 51. a. and vid. 1 
Sep 90. a. 111. b. Popham, 5. 1 Salk. 824, can he reach it by assignment or 
Mlease. If, however, such interest of the wife in a term of years is created 
by thehuabandhimself After marriage, as in 1 P. Wm9..864. WaUs v. Thomas 
where the husband purchased a term for years to himself and his wife and 
^e survivor, and the executors, &c. of such survivor ; the husband may 
iJearly, by operation of the statute 27 Eiiz^ alien such contingent interest of 
tis wife, by a simple assignment at law for valuable consideration. If te on- 
ly mortgages it, whereby it is converted into an equitable chattel after the 
forfeiture, the equity will survive to the wife, but not, as it should seenu as 
against the husband's creditors, even though their debts were contracted sab. 
.flequently to the settlement. 

<6) Vid. 1 Ves. 411. (7) 1 Eq. C. Abr. 58. 

(8) Prec. in Chan. 419. (9) 3 P. Wms. 200. 
<10) 2 Atk. 208.^ (11) 2 Atk. 42L 

id^ It has been .said, (vid. Treat of Eq. Fonbl. note o. to sect 6. book 1.) that 
the case of Strathmore v. Bowes, 2 Bro. C. R. 345- has considerably weaken- 
ed the authority of these case?. In answer to which observation it may be 
remarked, that in the case of Sir Edward Tamer and of Pitt v. Hunt, it was 
the particular nature and quality of the interest that attracted the Tr tiT 
claim, and those cases turned upon no question of fraud upon the hosbaad. la 
fitrathmore v. Bowe% the claim of Bowes depended upon the question, wheth- 
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tantly recognised by the present Master of the Rolls, who seems to 
doubt whether the (12). principle upon which the court of Chan- 
cery has exercised a control over the disposition of this sort of 
property, can consistently stop short of any case where the sub- 
ject is of equitable cognizance, and not to be come at by legal 
remedies. Until a future' decision shall remove this respectable 
doubt, it may not be presumptuous to call the reader's attention 
to some lineament of an essential distinction, which discriminates 
ibe practical ground of relief in these kindred cases. 

In a view to this particular branch of inquiry, viz. the effect of 
ihe husband's assignment of his wife's property, such property 
may perhaps admit of a nominal division into choses in action — 
anspensive executory trusts, and executed absolute trusts. With 
respect to the first denomination, we should bear in mind that a 
chose in action is a mere legal right, with which, as a right, 
courts of equity have nothing to do ; as a right || it seems (e) 308 
fc> be subject to no equities. But a right to a benefit, is regar- 
ded as an interest by courts of Equity, which, contemplating the 
interest as abstracted from the right, allows it to be separately 
aliened, and to be treated as a distinct subject of negotiation and 
transfer. As no equity seems originally to be attached to the 
thing, it must spring up in the very act of separating the interest 
from the right. But, since, where the husband is entitled to a 
thing in action in right of his wife, he must join his wife with 
himself in an action to recover it; and, in the mean time, the wife 
has a chance of benefit by survivorship, the court will not give 
effect to the transfer by carrying the divided interest or equity to 
ihe transferree in destruction of the contingent expectation of the 

«r the court would consider the power of disposition which the widow had 
created for herself and which was such by its own nature, as that, if suffered 
to exist at all, it could not become a thing disposeable bj the husband, as a 
jfrand upon the marital rights. In Turner's case, as well as in those of Pin 
i9r. ButU and Tudor v. Smayne, the husband did not found his pretensions upon 
fhis right to overthrow the interest which had been created, but upon his right 
by legal consequence to the disposition of it 

(12) Vid. 3 Ves. Jun. 19. Macaulay v. Philips ; and vid. Pryor v. Hill, 4 
Bra C. R. 199. 

(e) Some doubt is cast over this part of the description by what occurs in 2 
>^tk. 420. and ^Qmb. 86. 
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wife, unless the assignment is supported by a valuable conside- 
ration ; for the rule is, that no new equity can spring up in fa- 
vor of a mere volunteer in derogation of an antecedent interest, 
however minute. 

But the courts of Equity, having allowed and sanctioned 

309 II the conveyance of such untangible interests, would seem 
to contradict and defeat their own principles and objects by 

denying to such a conveyance the effect of a plenary transfer; 
and their general object of facilitating the interchange of proper- 
ty by rendering it more pliable to the occasions of commerce and 
society, would be frustrated by their own outrageous caution in 
subjecting the purchaser for valuable consideration to an equity 
which was not 'originally attached to the thing itself, and holding 
him liable to the moral obligations of another, which there was no 
equity to enforce, before the alienation, against the party himself 
standing in the relation to which such moral obligation referred. 
Where the property of the married woman is in the tangible 
shape of money, the trust respecting it may be called suspensive 
and executory. Here, as there is no way for the husband to en- 
force payment, but by the compulsory interference of a court of 
Equity, an original equity becomes attached to, or if it be not 

310 too bold a phrase,consubstantiated with the thing itself. ||The 
trustee or executor is in such a case the active medium through 

which the bounty is to be carried home to the object ; it is a di- 
rectory charge upon their consciences, and receives its completion 
at their hands. They are not to hold but to do something for 
another ; they have no estate, which can be answered by a cor- 
respondent equitable estate in the cestui que trust or legatee, but 
have simply an office to discharge. The thing given moves in 
one line of direction from the donor to the donee without the 
creation or supposition of two coeval and correspondent estates in 
law and equity. 

But as, in these cases of legacies and trust monies, the trustee 
or executor has a duty to perform, before the gift is perfected, 
which duty the aid of the coiirt is requisite to enforce, the rule 
that exacts the performance of equity before equity can be grant- 
ed, raises an original equity in behalf of the wife. The equity, 
therefore, in this case, having sprung up before the alienation, 
there seems to be no reason for construing the assignee to be in 
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a better condition than the person || under whom he claims. But 
a strong argument from inconvenience and absurdity accedes to 
this reasoning from the nature of the thing, since, according;^to 
the observation before borrowed from Lord Hardwicke, if such 
assignment were suffered to prevail, an easy circuity might frus- 
trate the solicitude of the court for the maintenance and protec- 
tion of married women. 

Trust terms are among the absolute or executed trusts which 
form a distinct class in the consideration of this sort of property. 
Being equitable interests originally, their very constitution differs 
from that of choses in action ; and, as an assignment of such an 
interest does not draw its immediate operation from any equitable 
construction supplying its deficiency of force at law, but belongs 
to the nature of the thing, the same necessity for a consideration 
to effectuate the conveyance, and alter the property, seenos not to 
exist, as where the transfer being unauthorized at law, can 
carry no benefit to the assignee, but by first raising an || equi- 312 
ty between the parties. The necessity for an universal agree- 
ment in the rules of all courts relating to estates in land, which 
has given birth to the maxim of equitas sequitur legem, suggests 
the reason of the distinction that plainly exists between the mon- 
ies and legacies of a married woman in the hands of her trustees 
and executors, and her equitable interest in terms of years, which^ 
being unvntelligible but by reference to their correspondent es- 
tates at law, seem to depend for their very essence and attributes 
upon a strict analogy of rule and construction. 

The maxim therefore of equitas sequitur legem, and the rule 
of expediency, seem to require that the power of disposition by 
the husband in this case of a trust term of the wife, should not be 
fettered by executory obligations, and pass to the assignee defal- 
cated of its value by extrinsic claims, and the interference of a dis- 
cretionary jurisdiction ; and if the rules of law have the similitude 
of science, we must distinguish, as to the effect of an assign- 
ment by the husband, between || the wife's pecuniary por- 313 
tion, which is to have its effect through the medium of an 
active duty in the trustees, who are the depositaries of the thing 
itself, and effectnators of the donor's intention, and a trust term 
descriptively ascertained and limited, constituting a visible estate 
in the cestui que trust, clothed with the same quality of transfer- 
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rability as a perfect common law estate, and differing from it only 

by being the object of the peculiar jurisdiction of a court 

of Equity, (f) in the first case we view the subject as a 

314 II mere fiduciary deposit, — a thing of manual transfer, in le^ 
pect to which, the court of Chancery will make use of the 

necessity for its interference as an instrument of occasional con- 
trol, whereby the husband, who calls for equity, may be obliged 
to do equity. But we are justified upon the true spirit of the naaz- 
im of equUas sequitur legem in viewing all trust terms as estates 
of a measured quantity and definite interest, not depending on a 
flux discretionary jurisdiction, but on a filed and scientific basis 
of legal analogy, (g) 

These observations may furnish some ground for a more ae^ 

curate delineation of the distinctions affecting the marital power 

over the several kinds of trust property, to which a married 

315 woman may be entitled; for {[that there is a difference in 
principle between the legacies and trust monies, and the 

trust terms of a married woman, is a proposition as clear as the 
diversity between personal chattel or moveable property^ and 
estates in land, which last should have the same measure in law 
and equity, and call for an analogy and correspondence of 
decision. 

The connection which the learning on this point has with the 
subject of this essay will be fomid in the dependence which the 

(/) The principle of this distinction may be traced back to very high legal 
antiquity. . The special directory trust is noticed by Lord Bacon, in bis read^ 
hig on the Stat of Uses, p. 9. as being very different from the general and 
permanent trust, which was properly the use. These distinct sorts of nses or 
trusts, before they became the object of any statute, diflbred no less in their 
construction and effects than in theirnature and extent See the obseryatkm 
in 12 Rep. 26. They have been compared to the jusprecarium and j^isfiiur 
ciarium of the civil lawyers. The equitable estates in real property^ advert- 
ed to above, are the legitimate descendants of the ancient permanent uses, 
which, upon the old maxim of equiias sequitur legem^ were always descendi- 
ble, in a course analogous to estates of inheritance at the common law. 

{g) See what was said by Lord Nottinghamr in his second argument in die 
Duke of Norfolk's case, on the correspondence between the rules of equity 
and common law as to terms of years,. Chan. C. 48. and see the argument c£ 
Lord Keeper North in the same case, 1 Vem. 164. 
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question as to the voluntariness or valuablcness of settlements 
made by husbands under the circumstances above supposed, 
must have upon the preliminary question, i. e. wheiher a court 
of equity will extend .to the particular case its compulsory 
interference. 



SECTION XIII. 

II The settlement which takes place uppti the separation 316 
of the married parties, is an important branch of this subject. 
The books contain but few cases upon tiie validity of such set- 
tlements as against purchasers and creditors ; and the result of 
such resolutions as are to be found upon the question, seem to 
rest it upon the alternative of the insertion or omission of a 
xsovenant by the wife's friends or trustees to indemnify the hus- 
bofid. It would seem inconsistent, if the. mere interruption of 
the marriage union, without the authoritative interference of a 
court of .Spiritual Judicature ; — of tliat union, which the com- 
mon law regards as so weighty and valuable a consideration, 
could be of itself an available consideration as against creditors 
and subsequent purchasers. But, as a husband's rights and a 
husband's obligations form a reciprocal ground for stipula- 
tion and contract, it seems to have been holden that || where 317 
there are are parties to contract, a covenant to indemnify 
against the one, may be a fair and sufficient consideration for a 
retrenchment or abarnlonment of the other. Maintenance of a 
wife and children, however pressing as a moral duty, is gener- 
ally no answer to valuable purchasers, or to creditors whose 
debts were prior to the settlement ; and there seems to be 
nothing in the mere separation by agreement to attract any 
greater regard. But where the husband purchases an exemption 
from charge by the contract of separation and maintenance, he has 
apparent motives of pecuniary influence, and a stipulated return 
in value for the interest or properly he parts with. And such a 
settlement for separate support has in it, perhaps, more of the 
quality of a veritable and peremptory contract, than where a 

22 
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settlement after marriage for the separate use of a wife, being 
made in prospect of continuing harmony and cohabitatioDy 
promises to the husband a resulting share in the benefit osten- 
sibly transferred. 

318 But independently of this collateral covenant to || indem- 
nify the husband, a deed of separate maintenance, most 

be looked upon as having a very precarious operation as between 
the parties themselves. Our common law, which breathes so 
much reverence for the matrimonial contract, has made no pro- 
vision for capricious separations ; but regarding marriage as a 
rite of scriptural ordination and primaeval sanctity, has left to 
the spiritual judge the cognizance of its social and moral con- 
cerns. Thus the law looks to the duration of the anion of 
marriage as commensurate with the lives of the parties, and 
has not incurred the reproach of inconsistency by raising a 
valuable consideration out of the dissolution of that engagement 
which it regards as the most valuable of all considerations. And 
so tender is the policy of the English jurisprudence of lending 
countenance to divorces, that it has been authoritatively said (I) 
that no court, either of temporal or spiritual jurisdiction, has an 
original authority to give a separate maintenance to a married 
woman. 

319 It seems agreed, that the ecclesiastical judge holds |t his 
power of decreeing alimony as incidental to his natural and 

authentic jurisdiction, (a) Though the supplicavit in Chancery 
is of itself only a security for the wife upon the supposition that 
she is to live with her husband, yet it has been said, that where it 
is necessary for the security of the peace, that the husband and 
wife should live a part ; this process has drawn to itself an inci- 
dental power of a similar kind to that above mentioned. (2) But 
it has been laid down as contrary to the doctrine of that court to 
entertain a suit by a married woman for separate maintenance, as 

(1) Vid. Ves. Jun. 191. 

(a) The incidental power of the ecclesiastical court to decree alimony on a 
decree 'propter Sccvitiam has not been doubted ; but these decreOs for alimony 
a^ct no part of the husband's estate, so as to take it from creditors, but aie 
merely against the person of the husband. 

(2) 2 Ves. Jun. 195. 
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a substantive and primary object of her bill (3). And the cases 
of Oxenden v. Oxenden, (4), Williama v. Callow, (5), and per- 
haps Waikyns v. Watkyna (6), have been over-ruled by the ca^ 
ses of Head v. Head (7), and Ball v. Montgomery (8). 
It seems indeed, to have been considered till lately || as set- 820 
tied law, that wherever there has appeared in such cases of 
separation an express or implied agreement (b)^ the court of 
Chancery has the power of decreeing a separate maintenance. — 
But the importance of this distinction between the cases which 
faave, and those which have not rested upon an agreement be- 
tween the parties, may be considered as somewhat questionable, 
since the modern case of Legard v. Johnson (9), in which the 
court of Chancery cautiously mistrusted its own competency 
to break ia upoD the integrity of || the common law (c). 321 

(3) 2 Ves. Jr. 185. (4) 3 Vcrn. 493. (5) 2 Vem. 752. 
C6) 2 Atk. 96. (7) 3 Atk. 547. (8) 2 Ves. Jun. 191. 

(b) A divorce in the ecclesiastical court has been considered as raising 
this implied agreement 

(9) 3 Ves. Jun. 3^. 

(c) If this and other adjudications subsequently noticed in the text, which 
have manifested a similar spirit, have really laid any foundation for future con- 
sistency and firmness of doctrine on this subject, besides their salutary recog- 
nitbn of legal principles, we shall be indebted to them for relieving us in part 
fnm the labour of exploring oar way amongst obscure and dubious cases. — 
The four cases of decrees for alimony in the court of Chancery which occur in the 
book called Chancery Reports, viz. Lasbrook v. Tyler 24, Lady Asbton 7. 
Ashtond?. Russel v. Bodwill 99. Whorewood v. Whorewood 118. are short- 
ly and loosely stated ; and it does not appear whether or not any of them were 
supported by proceedings in the ecclesiastical courts, or by any agreements 
between the parties. The three last cases, which were decided during the 
usurpation, and while the spiritual jurisdiction was suspended, by commis- 
sioners expressly empowered to decree alimony, and confirmed by the act for 
confirming judicial proceedings, are not authorities as to this point of jurisdic- 
tion. Williams v. Callow, and Watkyns v. VVatkyns, referred to in the text, 
are cases wherein this jurisdictiou has been exercised by the court of Chan- 
cery without any foundation in the agreement of the parties. In the case of 
Sealing v. Crawley, 2 Vem, 386, and the late case of Guth v. Guth, 3 Bro. C. 
R. 614. the court appears to have proceeded upon the agreemerU of the par- 
ties. In Angier v. Angier, Prec. in Chan. 497. written Eugier v. Engier, in 
Reg. Lib. there was an agreement, and also some other very strong ingredi- 



I 
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The Lord Chancellor in that case was of opinion, that opon 
a question of power || in the court, upon a general case 
of articles of separation founded upon mere discordancy of 
temper without reproach on either side, to carry into effect a deed 
of separation between husband and wife, be could not state the 
contract to be higher in point of hw than a personal contract be- 
tween the husband and wife stante matrimonio ; {d} but 
823 that the case before || him compelled him to go further, and 
to consider that contract a separation by which the hus- 
band- and wife exclude and exonerate each other from the rights 
and duties arising from matrimony. His lordship cited the cases 
ot MUdmay v. Mildmay (10), and Hincks v. Nelthrope (II), in 
both which cases the court refused to entertain any jurisdiction 
upon a contract between husband and wife. It was observed also 
by his Lordship, that in the case of Head v. Head (12), Lord 
Hardwicke had expressed the same opinion as to the defect of ju- 
visdiction in the court, and had said that where the court inter- 
fered, it had very unwillingly acted at all. 

ents to justify the interference of the court. In Nicholls v. Danvers* 2 Vera. 
671. as appears from the Register's book, though not in the report of the case 
in Vernon ; and in Baron Gilbert's report of Oxenden v. Oxenden, a sentence 
of divorce had been obtained in the ecclesiastical court Though in the last 
mentioned case, as it is reported in Prec. in Chan. 239. the court seemed to 
disclaim any assertion of power to decree a separate maintenance, and to 
chose rather to rest its authority on its control over the kind as being' in the 
hands of trustees^ In Ilcad v. Head, 1 Atk. 295. Lord Hardwicke seemed to 
think that the jurisdiction of the court of Chancery in respect of these decrees 
of separate maintenance ought to confine itself to cases of agreement, trust, 
and a previous sentence in the spiritual court. The modern cases cited in 
the text have an apparent tendency to abridge the controversy, and perhaps to 
close the debate on some of these distinctions forever. 

(d) These cases of separate maintenance seem all very distinguishable in 
principle, as they are connected with the present subject, from those which 
have frequently arisen upon the elopement of the wife entitled to separate 
property provided for her by articles before marrianfe, wherein it has been de- 
termined that to a bill brought by the wife for specific performance, it w^asnot 
an answer for the husband to say, that the wife had eloped, and lived in adul- 
tery. Vid. Sidney v. Sidney. 3 P. Wras. 2G8, aud the case in the note sub- 
joined by Mr. Coxe. , 

(10) 1 Vern. 53.2 Chan. Ca. 102. (11) 1 Vem. 204. (12) 3 Atk. 995. 547. 
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Upon this opinion of Lord Hardwicke, the present Chancellor 
further observed, that the cases in which the court had acted 
thus unwillingly, were first, where a third party had intervened, 
as where a third person, with whom the husband might contract, 
bound himself to indemnify the husband against the debts 
of the II wife, which raised a proper consideration. (13) 324 
The second order of cases in which there was a plain 
ground for the court to go upon, was where a fortune accrued to 
the wife after separation^ and the court was applied to for ma- 
king some provision for her out of it (14). ''For if,'' said his 
Lordship, '' it happens from the situation of the parties, that they 
cannot enjoy in common that which should maintain both, it 
would be^ very hard that the party from whom it moves should 
lose and the other should gain the whole benefit of it." The 
Chancellor then mentioned as a third sort of case wherein a 
court of Equity might take into consideration the duties arising 
from the relation of marriage, that wherein the property being 
in trust could only be sued in equity. He was, therefore, of 
opinion, that the incompetency of the court to enter into the 
consideration of the rights and duties arising from marriage was 
an answer to the bill ; and upon the general abstract question, 
be observed, that he had met with no case except Guth v. Guth 
(15) (which he should wish another account of, as his 
IJopinion inclined against it) to entitle the court to hold such 325 
a jurisdiction. 

The principle of this case, though it imports a tendency to 
restore to the spiritual jurisdiction its proper cognizance, seems 
evidently to be grounded on the adoption of an ancient legal 
roaxim which has been skaken by a case determined in the court 
of King's Bench (16) in the time of the late Chief Justice. In 
that case the positive rule of law, according to which a married 
woman can acquire no property, real or personal, and is under an 
incapacity to contract, was said to have given way to the pre« 
▼ailing customs and manners of the times, and to the more con- 

(13) Vid. Sealing v. Crawley, 2 Vern. 386. and Angler v. Angier, Free, in 
Chan. 497. 

(14) Vid. Nicholls v. Danvers, 2 Vern. 671. 

(15) 3 Bra Chan. Rep. 614. 

(16) Corbett v. Poelnilas, 1 T. R. 5. 
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venient doctrine (17) by which a feme covert, assumiog the ap- 
pearance of a feme sole, is to all intents and purposes capaci- 
tated to act as such. And by the judgment of that court it was 
implicitly resolved, that a husband having settled a separate main- 
tenance upon his wife by deed, was totally and ultimately dis- 
charged at law from her debts and contracts. If that case, and 
others of the same complexion, and the opinion of the 
326 court || expressed in Angier v. Angier^ have finally reform- 
ed the law in this respect, there - seems to be but little 
ground for the scruples of the court of chancery in any case to 
decree a specific performance of articles of separation ; since if 
the separation be complete in law, and the husband has thereby a 
perpetual and radical release from his marital obligations, the 
court, as it should seem, can consistently feel neither want of 
jurisdiction nor want of consideration as an obstacle to its inter- 
ference ; neither, as it appears, will there exist any good ground 
for the distinction between cases with and without the ii^;re- 
dient of a covenant from a third person for the indemnification 
of the husband, which has hitherto governed the decisions of 
the courts in questions between parties claiming under such sepa- 
rate maintenances by deed, and persons coming in upon valuable 
considerations, under the statutes of Elizabeth. But the courta, 
both of law and equity, have viewed with jealousy and signs of 
disapprobation the case of Corbett v. Poelniiz, They have 
not adopted its general positions ; but by subsequent deci- 
827 isions its ||authority has been reduced to cases of perfect 
circumstantial coincidence. In Hyde v. PricSy (18) the 
Master of the Rolls brought into view all the cases on the sub- 
ject, and added to bis own the doubts of Lord Kenyoo, 
expressed in Ellah v. Leigh, (19) and Clayton v. Adams. (20) 
Whether a feme covert sole trader by the custom of London^ 
was liable to be sued in the King's Courts upon her contracts 
without her husband, (the question as U^ her power of suii^ 
without her husband having been determined in the negative in 
case of Caudell v. Shaw, (21) has recently been decided by the 
judges of the exchequer chamber in correspondence with the 

(17) See the answer to this sort of ailment in Manby y. Scott, 1 Sid. 109i 

(18) 3 Ves. Jun. 437. (19) 5 T. R. 679. (20) 6 T. R, 604. 
(21) 4 T. R. 361. 
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ancient rule of law as to the general legal incapacities of a feme 
covert. (22) A difference, however, has been attempted to be 
taken between this case of a feme covert sole trader by the 
custom of London, and a feme covert living apart from her 
husband, as to the question under consideration ; for while it 
has been admitted that in the first case the husband by 
reason ||of his retaining his interest in the person and 328 
liberty of his wife, though not in her effects, ought to be 
made a co-defendant, it has been contended that the total anni- 
hilation of the husband's interest in the person as well as the 
property of the wife enjoying a separate support secured to her 
by deed> gives to her the entire capacity to sue and be sued, (/) 
and to charge herself personally as a feiQe sole, fiut this is 
taking pro concesso a supposed effect of the deed of separation, 
which may not so readily be allowed. It seems by no means 
clear that the parties, notwitstanding such an instrument, may 
not prosecute in the spiritual court for a restitution of conjugal 
rights, and, as was observed by the present Chief Justice of the 
Common Pleas in the case above referred to, it remains to 
be seen whether such court would hold it in the power of 
{|the parties themselves to dissolve any of the duties of that 329 
particular contract which was formed in the presence of 
God, and whether in such case the courts of common law would 
grant a prohibition. 

If the husband can be discharged by contract with his wife 
from all possible liability to her future debts, then are the rights 
and duties arising upon connubial connection dependent upon 
the will and caprice of the married parties. This seems to be 
the true state of the question ; for if the husband can discharge 
himself by such contract with the wife, the barrier is burst by 
admitting her deed to be good in law ; and after this it should 
seem to be an inconsistent scrupulosity to require the husband 
to be made defendant in actions upon the contracts of the wife, 

(22) Beard et ux. v. Webb ct al. C. P. Ilil. Term, 1800. 

(f) In Gordon v. Halpen et ux. though the settlement of the wife's property 
upon her was confirmed by a decree of the House of liords to be for her 
separate maintenance, Lord Hardwicke, C. J. would not permit a severance 
in pleading. Vid. ca. temp. Hardwicke 101. 
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while living on a separate maintenance settled by deed. It ap- 
pears then, that the doctrine which discharges the husband, and 
capacitates the wife to be sued without him, where they are 
separated by deed, must involve the proposition that the 

330 relation of marriage is wholly submitted to || their sponta- 
neous motions, and, except to the purpose of a second 

marriage, a momentary discord may disunite the most sacred and 
important of civil and religious connections. 

This absolute and final discharge of the husband from the debts 
of his wife, contracted during her scfxiration' from him, seems to 
have been admitted in Angier v. Angler, above cited, and to 
have been decided (perhaps not irrefragably) in the cases of jRing*- 
eteadv. Lady Lanesborough (23), Barwell v. Brookes (24), 
and the before mentioned case of Corbett v, Poelnitz^ which 
seemed to turn wholly upon the postulatum that the husband, id 
such cases of separation by deed, has a plenary discharge at law 
is) 7 ^^^ ^li^^ being not liable to the debts of his wife or 

331 amenable to || judgment or execution, it were absurd to in- 
sist upon his being joined in the action. But the postula- 
tum is the point in dispute ; a very different sense of the exigen- 
cy of legal principle and legal policy was entertained in Hatdiett 
V. Baddeley (25), and Lean v. Shutz (26), by the judges who 
decided those cases. And particularly in the first mentioned of 
those cases, the peril of inroads upon fundamental maxims was 
forcibly illustrated by example. Courts of equity have on this 
question felt the danger of disturbing the elements of law. Where 
these courts have fully established the dominion of a married wo- 
man over her separate property (h) and having decreed trustees 

(23) Co. Bank. Laws, 29. (24) Id. ibid. 

(g) If such deed can operate as an absolute and final discbarge of the bus- 
band, and to endue the wife with the legal capacities of a feme sole, consist- 
ency and uniformity require that all those opinions must cease to be law which 
assert the husband's control with respect to such ptrsonal property as accrues 
to the wife after her separation. Sed vid. Palmer v. Trevor, I Vern. 261. 

(25) 2 Blackst. 1081. (26) 2 Blackst. 119.5. 

(k) This power in its full extent seems to have'bfien doubted by Lord Hanl- 
wicke in the case of Peacock v. Monk, 2 Ves. 19L but the point seems to have 
been settled in the affirmative by the case of Wright v. Cadogan, 6 Bro. P. C. 
156. 
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to convey according to her directions, they have prudently shrunk 
from the proposition that a wife can charge herself person- 
ally, and have refused decrees to || compel her to perform 332 
her personal engagements or to bind her real estate to the 
fulfilment of her general obligations, (i) 

But the generality even of this rule, establishing in equity the 
absolute control of a wife over her separate property, haa been 
i^estrained by a late case (27) determined in the court of Chance- 
ry ; the judgment of which case seems to suppose a clear distinc- 
tion between the provision of a married woman settled upon her 
Hfter marriage by way of separate maintenance, and property lim- 
ited by the marriage articles or settlement to her separate use, as 
to the extent of her dominion over it ; and the Master of the rolls 
seemed to be of opinion that a feme covert has only the usufruct 
without a power of alienation with respect to that property which 
constitutes her exclusive support under a deed of separate main- 
tenance. The peculiar destination of this property annexes 
According to the reasoning of || that case a necessary limi- 333 
tation to the wife's interests in it and power over it ; and this 
doctrine turns, as it should seem, upon the husband's being one- 
#ated at law with his wife's suitable expenses notwithstanding the 
deed pf maintenance. Agreeably to which opinion it was ob- 
served in the argument for the defendant in Lean v. Schutz above 
cited, that the agreement being for the special purpose of separa- 
tion ought not to be carried beyond it; and though the arguments 
of counsel are not meant to be referred to as authorities, yet it 
may not be irregular to remark that in the reasoning on the de- 
fendant's side in that case, will be found in a short compass some 
of the strongest grounds in support of the ancient rule of law. 
Our attention is attracted by the cogent remark of the Master of 
the Rolls in Hyde ▼. Price^ viz. that it was not determined in 
C&rbett v. Poetniiz what was to be the case if the wife should 
become a pauper ; could not the parish call upon the husband to 
maintain her? And we are reminded by a modern writer 
(28) that the cases of Ringatead v. Lanesborough, BarweU v. 

(i) This seems to be the true eense of the case of Hulme v. Tenant, 1 Bra 
Ch. Rep. 16. 

(27) Hyde v. Price, 3 Ves. Jun. 4i37. (26) Fonbl. Eq. Tr. B. L s. 6. note p. 
23 
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• 
BrookeSj and || Carbett v. Poelnitz, (though they have been 

supposed to furnish a general rule of law,) do not advert to 
the adequacy of the separate maintenance, or to the circumstances 
of the husband at the time of securing it. 

We may extract from the gravest authorities the following sim- 
ple propositions. A woman by her marriage becomes to all legal 
purposes one with her hu*sband. In consideration of law he can- 
not separate his wife from himself for the purpose of making a 
gift to her of any part of his property real or personal (k) so as 
to vest in her an exclusive right during his life. A wife has no 
inherent original power of contracting even for necessaries against 
his consent, but her power of charging him for necessaries 

335 and things || suitable to his degree, is founded on a reason- 
able presumption of law, which implies his assent to ber being 

furnished with such things as are necessary to her support. Her 
contracts to this efiect are construed as being made with his au- 
thority and to his use. (I) The jury are the judges of this im- 
plicit assent. If a husband allows his wife a separate mainten- 
ance, while that support continues, the implied promise is satis- 
fied and performed, and generally the husband making such al- 
lowance is not liable for the debts of his wife. So it was ruled 
in Todd v. Stoakes, (29) But we may infer from the distinc- 
tions taken in that case, that it is not the contract or deed of the 
husband which discharges him ; for if the articles of separation in 
Todd v. Stoakea had by their own force exonerated the hus- 

336 band, there would have seemed to be some || inconsistency 
in the subsequent remark in that' case ; for the Chief Justice 

observed, that if the wife had come immediately from her bus* 
band after the separation, and before it could be generally and 
publicly known, and had taken up necessaries upon credit, the 

(k) Co.Litt 3. courts of equity have recognized and respected the rale ; — 
vid. Moyse v. Giles, 2 Vem. 385. Beard v. Beard, 3 Atk. 72. But it must be 
confessed that in many cases these gifts have been supported in equity. Vid. 
Stanning v. Stiles, 3 P. Wms. 334. Bell v. Hyde, Preo. in Chan. 328. Moore 
v.. Freeman,. Bunb. 205. sed vid. Legard v. Johnson, cited supra, 320. 

(2) The eight judges for the defendant in Manby v. Scott, I Sid. 120. were 
agreed in this doctrine. The whole twelve agreed that the wife could in no 
case contract so as to chaige herself. 

(29) 1 Salk. 116. Lord Raym. 444 coram Holt C. J. Ni. Pri. 
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husband would have been liable. If the contract with the wife 
had been per ^e an exemption to the husband from all future lia- 
bility, the husband's case could not have been affected by circum- 
stances ex post facto. But the truth seems to be, that, upon the 
duties of the conjugal relation the law founds an implication of 
assent in the husband to the wife's purchase of necessaries, and a 
constructive promise to third persons to pay them for such neces-. 
saries found for the wife, who have a consequent right of action 
arising thereupon against the husband, and who, being consider- 
ed by the law as having supplied sucli necessaries upon the pre- 
sumption arising from the supposed relative situation of the mar- 
ried persons, are held entitled to express or constructive no- 
tice of circumstances altering the || ostensible legal prcdica- 337 
raent of the married parties, (m) 

(m) Cohabitation is so strong an evidence of assent, that it works like an 
estoppel against the husband to preclude him from denying his assent to her 
contracts for necessaries. If he turns her away or abandons her, he still con- 
tinues liable, and his assent will still be presumed ; for the presumption, un* 
less there is a particular prohibition against trusting her, will flow construct- 
ively from his duty. It was even determined in Bolton v. Prentice, 2 Str. 
1214. that if a husband turns away his wife without cause he will remain sub- 
ject to her debts contracted for necessaries notwithstanding a particular pro- 
hibition. The reason of which resolution, as appears in the report, was, that 
the husband being a w^ng doer had no right to prohibit any body ; which was 
saying no more than the case implied. The case is at best a little anomalous 
and not very reconcilcable with the principles laid down by the Chief Justices 
Hale and Holt. But the determination in Bolton v. Pregtice appears to be 
brought a little more into consistency with the cases of Manby v. Scott, 1 Sid. 
109. and Etherington v. Parrot, Lord Rnym. 1006. if we support it on the ground 
tliat the strange inhumanity of the prohibition left room for supposing are- 
turning sense of duty in the husband, which the law would intend rather than 
expose the wife to the danger of starving. If a wife goes away with an adul- 
terer, the husband is discharged, whether the tradesmen have notice of it or 
not, 1 Str. 647. 706. 2 Str. 875. for though adultery during cohabitation does 
not, as it seems, unless the person suing can be proved to have had notice of 
it, discharge the husband from his liability. 1 Salk. 119. Norton v. Fazan, 1 
Bos. and Pull. Rep. 226. by reason of the strong presumption above-mention- 
ed ; yet elopement and adultery togetljer compose a caae of great notoriety ; 
and since, in such a case, the relative duties and rigJUs of marriage are de- 
stroyed, (for the spiritual court would not assist to compel a restitution of con- 
jugal rights, and the right of dower would be gone at common law,) there is 
no foundation for the implied promise to maintain her, but rather the contrair 
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A separation by agreement must be considered as the act of 

tbe husbandy for the wife has no capacity to consent in law to 

such a proceeding ; and as he is presumed not to have abao- 

338 doned her to want, his ||liability on the implied promise is 
not discharged. Where a maintenance is allowed, the hus- 
band is virtually discharged, according to Todd v. Stoakei 
above cited, during the continuance of it, {as the case must be 
understood,) if time has been given for the fact to be known ; 
for such maintenance is a performance of an implied promise, 
and as such must affirm rather than discharge the husband's 

liability. But such separate maintenance being only evi- 
939 dence to shew a performance of the ||implied promise, as 

the extent of that promise in law is variable and relative ac* 
cording to the condition of the parties, it seems to follow that 
cuch allowance can only be a virtual discharge of it pro tanio 
according to the fluctuating standard of its relative sufficiency. 
And upon these principles, it seems clear that such variable 
measures cannot be fixed immutably by contract ; for as the wife 
is not competent to charge, so neither can she discharge her 
husband by her deed. The law is paramount to these private 
agreements. Exclusively of her husband, a married woman 
cannot bind her own interest : so, on the other hand, the law 
has fioi placed the matrimonial engagements within the hafr> 
band's control. And, having abdicated her separate legal poWf> 
ers, a married woman can never be admitted as a feme sole to 
prosecute or defend without her husband, while the conjugal 
relation lasts. 

Such seems to have been the law with respect to the incapa.* 

cities of a married woman, until shaken by the decisions 
340 of the court of King's Bench, in the time ||of the late 

Chief Justice. Since the determination of those cases 
which were cited by Lord Coke in his Commentary, (30) the ab- 
juration, j)rofession, and exile of the husband have been consid- 

(ZO) Co. Litt. 132. b. 133. a. 

may be inferred. 1 Salk. 119.6 T. R. 604. But though the husband is not li- 
able in such a case, it does not follow that the wife can be sued alone ; and 
Blackstone J. seems to have thought that the debt of the wifej in such a casej 
pould be recovered neither from tbe husband nor wife. 2 Bl. Rep. 1C62. 
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ered as enabling the wife to sue and be sued, as a feme sole, 
her situation being considered as a sort of civil widowhood ; 
but the resolutions of the King's Bench have added to these 
excepted cases, that of a married woman living apart from 
her husband upon a separate maintenance secured to her by 
deed, and have deduced this eflect not from the sufficiency 
of- the allowance as an evidence to repel the presumption of 
assent in the husband, but from the specific virtue of the 
contract itself. So, that the case of Corbett v. Poelnitz re- 
minds us of the exclamation made by somebody on hearing the 
decision in Lady Belknap^ 8 case, (31) ^' Ecce modo mirum 
foeminafert breve regis non nominando virum conjunctum 
robore legiaJ^ 

These observations are introduced with a due impression of 
respect for those judges who decided Corbett v. Podnitz, the 
object of these sheets being only to bring to the view of 
the reader contrarient decisions, ||and perhaps to assist him 341 
ID comparing the reasonings upon which they seem to have 
been founded. That respect, however, cannot prevent our 
seeing that subsequent cases have been cautious of extending the 
doctrine of Corbett v. Poelnitz beyond the sphere of its literal ap- 
plicability ; and, if the expression be not too bold, have circum- 
roded its general reasoning till it has shrunk into an exception 
to that rule of law which it has endeavored to subvert. It can- 
not even be said, that the case of Corbett v. Poelnitz has set- 
tled the law within the range of its literal application, since the 
strong observations reported to have been made by a great judge 
in the case of Clayton v. Adams. (32) 

On the ultimate decision (n) of this question as to the 

(8i; Vid. Co. Litt. 132. b. 
r32; 6 T. R. 605. 

(n) The writer has been informed, since the last proof sheet went to press, 
that the general question, as to the effect in law of a contract of separation 
and maintenance between husband and wife, is before the twelve judges, for 
their final decision. The case upon which it arose is Marshall v. Rutton. If 
the writer had had an earlier knowledge of this circumstance, reasons of res- 
pect towards the great tribunal whose judgment is to close the controversy, 
and a sense of his own insufficiency, would have rendered him more sparing 
}in his remarks. 
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cfTect of such a contract between husband and ||wife, must 
depend, as it should seem, the propriety of those determin- 
ations which before and since the case Corbett v. Poelnitz have 
regarded the collateral covenant by trustees, parties to the deed 
of separation and maintenance, for the indemnification of the 
husband, as constituting the valuable consideration to support it 
against creditors and purchasers under the statutes of Ehzabeth. 
If the husband and wife are good contracting parties to the effect 
of discharging the husband from his marital obligations, and 
qualifying the wife to act as feme sole, the intervention of trus- 
tees seems not to be necessary to perfect the consideration so as 
to answer the exigency of the statute of Eliz. It was, it is true, 
considered in the case of A ngier v. Angier above cited, that the 
husband is discharged by the separate maintenance ; and it apn 
pears that an absolute discharge, such as that contended for in 
Corbett v. Poelnitz was there adverted to, since, as that case is 
reported in Gilbert, (33) it was said in eflect that the covenant 
for indemnification was of no material use except as a secu- 

343 rity to the husband against such costs as ||he might be pat 
to by suits for his wife's dehis.(o) If such a doctrine be 

true, the covenant for indemnification sinks into some insignifi- 
cance, and is surely not wanted for the support of the instrument ; 
for if the husband be completely discharged by virtue of his deed 
of separation, the deed contains in its consequences its own suf- 
ficient consideration, and in every sense of the statutes of fraudu- 
lent conveyances, is good against creditors and purchasers. But 
except a case of Ilobbs v. Hull mentioned by the Editor of the 
Treatise of Equity (34), where it was said that a court of Equi- 
ty would sustain a conveyance by the husband of part of his es- 
tate as a separate maintenance for his wife, where there is suffi- 
cient ground for a sentence of alimony in the spiritual court, even 
against the claims of creditors ; the cases both at Law and in 
Equity have holden such a covenant for securing the husband 

344 necessary for the support of such settlements against j| per- 

(2S) Gilb. Eq. Rep. 152. 

(o) That the covenant for indemnity gives title to such costs, vid. 3 T, R 
374, Duffield v. Scott 

(34) B. ch. 2. sect. 6. note p. 
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sons claiming upon valuable consideration. And bis Honor 
was of opinion in Hyde v. Price above referred to, that the 
husband was very wise in taking a covenant from trustees for his 
own indemnification ; plainly intimating that, notwithstanding 
the case of Corbett v. Poelnitz, the husband was not by his deed 
of separate maintenance, unfettered, at law, from his legal lia- 
bilities. 

The subject seems to have been viewed in this light by Lord 
Hardwicke in the case of Fitzer v. Stephens (35), which was 
thus in effect : Catharine Adair, being entitled under the will of 
Lord Rivers to an annuity of 501. a year for her life, charged up- 
on the testator's lands, married Fitzer in 1726, and in 1738 they 
agreed to part ; and by a deed of separation the husband cove- 
nanted to allow her a separate maintenance of 142. per ann. out 
of his own estate, and 24/. more to be paid to her quarterly out 
of the annuity of 50/. and 12/. per ann. to their daughter. The 
bill was brought by the wife and daughter against the husband, 
and against Stephens, a creditor of the husband, and to 
whom all || his estate, real and personal, had been assigned 345 
pursuant to the directions of an insolvent debtor's act, to have 
the trusts of the deed performed. Lord Hardwicke, after having 
observed that, though the husband is bound by law to maintain 
his wife and children, yet that still the funds, out of which the 
maintenance was to arise, was liable to creditors ; and having 
also remarked, that it had been insisted on the part of the plain- 
tifis, that the case disclosed a sufHcient valuable consideration^ 
though it had been admitted on all hands that natural afiection 
alone was not one, but that he by no means allowed the conside- 
ration in that case to be a valuable consideration, for that if. it 
were so, the husband and wife need only agree to put some part of 
his estate out of his power, by vesting it in trustees for her sepa- 
rate use, in order to defraud creditors, took notice, that, not- 
withstanding the deed, the wife might at any time disavow it, and 
take up goods according to her rank, since by the proviso it was 
stipulated that if the wife contracted debts, whereby the hus- 
band became chargeable, then || the deed should be void, 346 
and there was no covenant on the part of the trustees to in- 

(35) 2 Alk. 511. 
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dcinnifjr the husband, but the whole rested upon the proviso, that 
if the wife contracted debts, whereby the husband was chargea- 
ble, the deed should be void. There was, his Lordship observ- 
ed, no covenant from the trustees or relations of the wife, that the 
husband should not be obliged to allow her a greater maintC' 
naUce, or that the husband should be discharged from such maio- 
tenance. That the case was still stronger in regard to the daugh- 
ter, for that she was an infant at the time the deed was executed ; 
and that, besides, the father by nature was obliged to maintain 
her. That the case stood quite abstracted and naked from many 
cases, wherein there was a covenant by the relations of the wife 
to indemnify the husband against the debts of the wife ; but that 
he would not determine what the construction even of such a' 
deed would be with regard to a husband's creditors. His Lord- 
ship therefore decreed that, upon the plaintiff, Mrs. Fitzer's, pay- 
ing the defendant Stephens the remainder of his debt, Ste- 

347 phens [| should release all his right to the annuity to the 
trustee of the deed of separate maintenance. 

The doubt, however, in which his Lordship left the question, 
as to the validity of such a deed against creditors^ where a cove- 
nant by a trustee for the wife to indemnify the husband against 
^he wife's debts was included in it, has been answered and re- 
moved by a late case (35), decided in the court of Chancery, 
where Lord Kenyon, Master of the Rolls, sitting for the Chan^ 
cellor, decided, that the covenant by the trustee? in the second 
settlement to indemnify the husband against the debts which the 
wife might contract after the separation, was a valuable conside- 
ration ; and that, therefore, the settlement, though made after the 
debt due to the plaintiff was contracted, was good against bim^ 
The same point was ruled by Lord Loughborough in the case of 
the King v. Brewer, Chelmsford assizes 1776, and may perhaps 
now be considered as at rest. 



SECTION XIV. 

348 II The provision which a widow, on the brink of a second 
marriage, makes for her children by her first husband, de- 

(35) Stepliens v. Olive et al. 2 Bro. C. R. 9a * 
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serves the next place in tlils ifnquiry ; and though the claim of a 
purchaser, for valuable consideration, stands on a different ground 
from the ckim of a second husband, which latter rests bis pre^ 
tensions on no meritorious title, but on legal rights attempted to 
be fraudulently undermined, yet, as in the discussion of the hus- 
band's claims, courts of Equity have looked with great jealousy 
and discrimination into settlements anticipating upon the rights 
of husbands, a short view of the cases wherein exclusive reserva- 
tions out of their property made by women with a general or par* 
ticular prospect of marriage, either for their own separate benefit, 
or in behalf of children of a former marriage, have been sanction- 
ed or superseded in courts of Equity as affecting the rights 
of husbands, may assist the inquiries of || the reader. Such 349 
an examination will exercise him on the genera! toptcn of 
distinction as to the comparative merits of these settlements un- 
der the different circumstances which accompany them. But he 
is not to suppose that the conjugal relation bears an analogy to 
the case of vendor and vendee, or that the husband is a purcha- 
ser by the marital rights of any thing more than the legal 
attributes of hiff chracter (a). He must |{ take bis wife as 350 

(a) Where a man makes a settlement upon his intended wife, he adds to 
his capacity of hushand the character of purchaser, and hecomes sn object of 
particular favor in a court of Equity.' As a tdoman marriee in ezpeetatioa of 
being maintained, she becomes in some measure a purchaser, by her ver^ 
marriage^ of an interest in such pro)»erty of her husband, as be declares hjn)« 
self to be possessed of on the treaty of marriage, and in this light has been pro* 
teeted in Equity against clandestine agreements of the husband, with persons 
privy to the marriager in fraud of her expectations. In Neville v. Wilkinsoo* 
8 P. Wms. 74. edit. Coxe, Note, Ld. Thurlow relieved by injunction against 
a bond entered into by the plaintiff in equity to the defendant, before the plain^ 
tiff's treaty of marriage ; the defendant having, by the plaintiff's desire^upoa 
the occasion of such treaty, misrepresented to the wife's father^ the amount of 
tl^ plaintiff's debts, and, particularly, concealed from him the bond in ques- 
tion.; and it did not appear that there was any actual stipulation on the part of 
the wife's father as to the amount of plaintiff's debts. Vid. 3 P. Wms. 74. n. 1. 
This was an extension of the principle beyond the ease of 'Roberts v. Roberts^ 
S P. Wms. 65: edit Coxe, wherein the wife was a purchaser by the express 
provisions of the settlement of an interest in the property, which was the sub- 
ject of the husband's private agreement The firm and liberal application of 
the legal maxim ex dolo mdlo mm oritur actio has assimiialed all these cases 
under the general prinetple of resistance made by all the eomts to misrBjtrs-^ 

84 
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be finds her, without any authority derived from his marital char- 
acter to overhaul her antecedent || acts, unless he can fix upon 
them the imputation of fraud as the ground of an equitable relief. 
The cases are, perhaps, not irreconcileabie, though they seem 
to lie in some confusion in the books of reports. King v. Coi^ 
ton (I) IS the leading resolution. L. C. having ten children by 
ber deceased husband, before any treaty was in existence for a 
second marriage, settled some of her property upon herself da- 
ring her widowhood, with remainder to her second son S. T. C. 
remained over, and covenanted with trustees to transfer stock, 
then standing in her name, in trust for herself during widowhood, 
and afterwards in trust for her second son ; which stock was nev- 
er transferred. The lady, afterwards, married K. her second 
husband, who brought his bill to have these settlements set 

352 aside, as having been made without his privity, and || be- 
cause he was induced to marry her by her apparent owner- 
ship and actual possession of the settled estates at the time of bis 
paying his addres9es. 

The first point which was thought requisite to be estabiisbed 
for the lady was the execution of these deeds of settlement be- 
fore any negotiation for the second marriage had taken place ; 
for it seemed to be an opinion of that time, that if, pending a 
treaty of marriage, a woman secretly put her property out of ber 
future husband's power, the husband might set aside such settle- 
ment in a court of Equity, howeVer reasonable in itself. Bat 

sentations and clandestine agpreements in <Jerogation of open treaties and pro- 
fessions, on the faith of which third persons-have been drawn into valuable coo- 
cessions, or into acts affecting their property or persons. The reader may 
have abundant satisfaction on this copious head by pursuing it through the ao- 
thorities learnedly collected by Mr. Coxe in his note to the case of Roberts t. 
Roberts, 3 P. Wms. 74. The point in Neville v. Wilkinson, wherein a third 
person having become accessary to the deception by joining in misrepresenta- 
tions of the husband's property, was precluded from claiming against his own 
misrepresentations to the disappointment of the wife and her friends* the rea- 
der will find to be in perfect analogy of principle with the cases of Hebbs v. 
NortOB, Vem. 136. and Barrett v. Wells, Prec. in Chan. 131. In Montefiori 
r. Montefiori, 1 Blackst. Rep. 363. the converse of the rule ex dolo malo nan 
ariiur actio wbb established, where it was said by Lord Mansfield that no man 
shall set up his own iniquity as a defence any more than as a cause of action. 

(1) 2 P. Wms. 357. 674. 
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the i^arit of direct notice did not, in that case, enable the hu«K 
band, in the circumstances in which be stood, to impeach the 
settlement as fraudulent; for though the husband did not appear 
to have noticej every thing in the case tended to disprove dia- 
Hmulalion in the wife. The very notoriety and publicity of the 
transaction on her p&rt, accounted for the omission of actual 
notice to the intended husband, of the existence of the set- 
tlement in question. ||The meanness of the fortune of the 353 
second husband, and his inability to make any settlement or 
jointure, whereby he might have purchased a claim in equity to a 
full and perfect disclosure of his intended wife's property, her 
exception of a large part of her fortune out of the voluntary 
settlement on her children, which fell under his dominion by the 
marriage, and the retention of her own jointiire, which, by ex- 
hibiting the means of an affluent support without the settled 
property, repelled the presumption of any secret trusts, were 
judged sufficient to supply the omission of actual notice, and to 
negative the inference of fraud upon the marital rights. And, 
in that case, all presumption of fraud was said to be fully an- 
swered by the circumstances, that if the conveyance by La- 
dy Cotton had been made to a stranger ^ as a mere voluntary 
gi/l, the husband could not have impeached it. 

It seems clear, indeed, that if such a provision or || gift can- 354 
not be invalidated on the ground of fraud, there is no purchas- 
ing quality in the marital character which can raise the question 
of voluntary and valuable in these conveyances which are made 
by a woman, before, by reason of any treaty of marriage begun, 
the rights of the future husband can prospectively affect her acts. 
In the case of (2) Bowes v. Strathmore, the bare circumstance 
of want of notice in the husband was not allowed to be sufficient 
in itself to invalidate the reservation of exclusive property by a 
woman, as against a future husband. It seems to have been 
there held by the Judge, who sat for the Chancellor, that decep^ 
tion, and not mere concealment alone, was necessary to ground 
the relief of the husband, though circumstances might give to the 
non-disclosure of the truth the character of positive fraud. Thus, 
as it should seem, according to the reasoning of that case, a suf- 

(2) 2 Bro. Ch. Rep. 345. 1 Ves. Jun. 22. et vid. the remark in 2 Vcs. Jun. 194. 
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ficient settleipent made by the husband upon the intendecTmfe, 
entitled him ta an explanation of her circumstances ; and iosuch 
case an exclusive provision for herself, though not made in 
355 prospect of the particular marriage, || would entitle the hus- 
band to relief in equity on the ground of fraud. And where no 
aucb settlement is made by the husband, fU such secret reserva- 
tions by a woman .for her own exclusive benefit, either pendingan 
actual treaty, or in plain contemplation of a particular marriage, 
seem also to be considered by the case just referred to as unavail- 
ing against the husband. 

It may with truth, perhaps, be said, that notwithstanding some 
professional discontent with the decision of Bowes v. Slrathmore, 
it appears, from a view of the cases on the subject, that wherever 
such exclusive arrangements of property have been set aide io 
equity as against a husband either an actual settlement had been 
made upon the intended wife, or the case disclosed evidence of 
an existing treaty for or prospect of a particular marriage at the 
time of making them. Thus in Lance v. Norman (3) the re- 
cognizance there entered into by the intended wife to her broth- 
er, took place the day before the marriage. In Howard ei 
i356 ux. V. Hooker (4) || the second husband had made a con- 
siderable settlement upon the wife under an erroneous im- 
pression as to the state of her property. In Carleton et ux. v. 
the Earl of Dorset et al. (5) the conveyance by the lady is sta- 
ted to have been made without the privity of the person who af- 
^rwards became her husband ; which v^ord < privity ' cannot be 
understood in the sense merely of notice, which might be fiubse- 
jquent to the transaction to which it related, but must in its true 
signification lefer toa time when the subsequent marriage was in 
contemplation. It would seem scarcely correct to say that an act 
was done without the privity of a person, if that person had ap- 
parently no interest in such act at the time when it was done. 

In Paulson v. Wellington (6) where Lord King declared it as 

his clear opinion, that if the second husband had had no notice of 

the first deed made by the wife while she was a widow, that such 

deed would have been fraudulent and void in equily, as 

357 against him, it || appears that a setHemetU had been made by 

the husband. And so strong is the equity of the husband 

^(8) 2 Ch. Rep. 41. (4) 2 Ch. Rep. 42. (5) 2 Vern. 17. (6) 2 P. Wiub. 683. 
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which is raised by an actjftl selllement, ihat we perceive in Foul- 
son y. fVellinglon, (hat, though the deed of the inlended wife 
was made for the apparent purpose of securing a cetf ain provisioD , 
for thff children of a first marriage) the reasonableness oriheob- 
ject was held not to repel tlft husband's claim, arising from the 
purposed (^oncealmeoi of a fact from his knowledge, which he 
had purchased by his selllement a right to know. A det^ision 
fortified by the legal maxim, that a fraudulent act shall never in 
any way inure to the benefit of those who claim under it. For 
although, where no actual deceit is proved, the provision for chil- 
dren may, in these cases, be evidence of honest inlenlion, yet it 
seems clear that the innocency of the act itself, and not the merUs 
of those claiming under it, is the true ground on which it must 
be supported against the marital claims of the second husband. 

No presumption, indeed, of original fraud can attach 
Ijupon the mere neglect of notice, where a motive so rea- 358 
sonable and just as a provision for a first family appears to 
' explain these prospective selllenients. But yet if, after such 
justifiable provision has been made, the intended husband is 
suffered, under an erroneous conception of facts, and under the 
irtipression of a false expectation founded on studied appearances, 
to make an ample settlement on his intended wife, he scj^ms 
according to thd^ case of Howard v. Hooker above cited, nnd 
the opinion of the court in Poulson v. fVellington, to bo entitled 
to relief against the act of the wife, as being done in the spirit 
of dishonest dissimulation, and in palpable derngnilDn of the 
marital rights. It seems, however, that, notwith.si:iii(lir)<; the 
existence of an actual treaty for a second marriage, such a settle- 
ment by a widow on the children of her first marriage cannot be 
imfeached in equity, if no false appearances have been studi- 
ously held out to the intended husband, to induce him to make a 
settlement. This was the effect of the decision in Hunt v. 
IHalhewa (7,) where it was said by the court, that a widow 
might with good conscience, before she put herself ||under 359 
the power of a second husband, provide for the children 
which she had by the first. 

So that upon the whole, if the result of these cases may be 
relied on as furnishing fixed criteria for future adjudicalioas, we 

(7) I Vern. 406. 
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seem to be warranted in holding, firstplhat where a single wo- 
man reserves by deed, before any treaty of marriage is in exia- 
^ tehee, an exclusive dominion over her own property, with a gen- 
eral view to her possible coverture, the husband, if he hs# made 
no settlement upon her, will notfirevail in a court of equity to 
set aside such provision- Secondly, thatiA^f making a proper set- 
tlement, he has purchased a right to a disclosure, and a merito- 
rious title to relief in equity, on the ground of fraud, inferrible 
from the want of notice under such circumstances. Thirdly, that, 
if the settlement by the woman, though in contemplation of a sec- 
ond marriage, and pending an actual treaty, be made for thesap- 
port of her children by a prior marriage, the reasonableness of 
the end will legalize the means, and establish such a seltle- 

360 ment in equity against the claims of the second husband, || 
notwithstanding the want of his privity and consent. Bat 

fourthly, if a settlement by the husband has been induced by a 
purposed concealment of such provision for the children of a for- 
mer marriage, and by studied appearances contradicting the truth, 
the merits of the persons claiming the benefit of such provi»on 
shall not prevail to effectuate a deceit in derogation of the marital 
rights. The favour shewn in the case of Hunt v. Matthews to 
a settlement made by a widow, in prospect of a particular second 
marriage, upon her children by her former marriage, has by sub- 
sequent authority, been carried to the extent of supporting it 
against a purchaser for valuable consideration. And the dictum 
of the judge in Bowes v. Strathmore, by which a^contrary doc- 
trine is intimated, is opposed to the opinion of Lord Hard wicke 
in the case of Newstead v. Searles, (8) Perhaps, too, if the 
opinion which Lord Hardwicke is reported to have given in Neuh 
stead V. Searles is to prevail, we might suppose cases wh^f^in 
those circumstances of dissimulation, which would invalidate 

361 the sort of settlement we have been || considering as against 
the rights of a second husband, would ha've no influence to 

the prejudice of the objects of such settlement in a contest with 
a valuable purchaser ; for the original consideration of the set- 
tlement, abstracted from any question of fraudulent concealment, 
(by which, as it seems, a settlement proper in itself might be set 

(8) 1 Atk. 265. 
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aside as against a second husband,) becomes the decbive point 
of litigation, where the settlement is impeached by a purchaser 
for valuable consideration. But if such a settlement made by a 
widow, in contemplation of a second marriage, for the support of 
her children by a first, ns in Hunt v. Matthews was supported 
against a second husband, be good against a purchaser for valu- 
able consideration, it is an instance of a relenting construction of 
the statute in behalf of a conveyance with a very doubtful tinc- 
ture of valuable consideration, out of extraordinary regard to the 
peculiar exigencies of the object to be answered by it. The rea- 
sonings and positions of Lord Chancellor Hardwicke in the above 
cited case of Newstead v. Searles, certainly go to great 
length ; but the case || itself does not seem to have raised the 363 
naked question as to the validity of a mere spontaneous pro- 
vision by a widow on her second marriage upon the issue of the 
first ; for this particular case, (which arose upon an applicatioQ 
to the court by the issue of a first marriage, after the death of 
their grandmother, who had married a second husband, to obtain 
a specific performance of articles made in their favor on the trea- 
ty for the second marriage, to which end a biH had been filed 
against the surviving husband and a mortgagee who claimed under 
a fine levied to him by the second husband and his wife,) besides 
affording a plain ground for inferring notice to the mortgagee of 
the existing articles, turned, as his Lordship thought, upon redp^ 
rocal considerations on the part of the husband and wife, by rea- 
son of the provision under the articles for the children of the sec- 
ond marriage. It appears, however, upon a closer examination 
into particulars, that there wanted an authentic consideration of 
a valuable kind, in the case of Newstead v. Searles-; for 
though the provision for the widow's first family, by being |] 363 
blended with the limitations to the chifdren of the second 
marriage,' (which undoubtedly rested upon valuable consideration,)^ 
seemed in*some sort to partake of the same valuable support, yet 
in truth, the second husband who was a contractor by his mar- 
riage for the limitations to the children of his owii body, could not 
without great violence be considered as a purchaser for the chil- 
dren of the former busbtind : and it may seem a constructiofi not 
much more reconcileable to sense, to regard the wife from whom 
the whole property moved, as a purchaser for her own children 
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out of property under her free disposal at the time. There is 
however a clear distinction between such settlements made, on a 
second marriage, upon children, by a first, where a woman is the 
settler, and those which the intended husband of a second wife 
may make for similar objects, as to the force of the consideration 
by which they may respectively be supposed to be induced. Thus 
in Newstead v. Searles above mentioned, where part of the prop* 
erty of the intended wife was freehold, and part leasehold, 

364 and the limitations contained in the || articles made upon her 
second marriage, to the issue by her first marriage, involved 

a sacrifice by the second husband of his possible future right to a 
tenancy by the courtesy as to the freehold, and of his positive fu- 
ture power of alienation as to the chattel real, the wife in such 
contract might perhaps be said, with a little refinement of coin 
struction, to have purchased the provisions for her own children 
out of the anticipated rights of her second husband. 

We must not forget too that in Newstead v. Searles the court 
did not compel an execution of the articles to the prejudice of 
that part of the claim of the mortgagee which was unaffected by 
notice, so that an equitable principle independent -of the statale 
S7th Eliz. seems to have been at the bottom of the decision of 
that case ^ for as appears by the before ctted case of Evelyn v. 
Templar, whether notice or not, cannot be a question even in a 
court of equity, where the simple operation of the statute is the 
ground of the determination, as it must be in those cases 
865 where a legal || executed settlement and subsequent sale have 
attracted the application of the general taw arising upon the 
statute. Upon the whole, though this case was a little strained in 
the use made of it in Doe v. Routledge, yet it must be admitted 
to aflford a strong ground for considering these settlements by 
widows, made in contemplation of a second marriage, upon the 
children by a former marriage, as protected by their peculiar merit 
and palpable motives from the claims of a subsequent«purchaser 
for valuable consideration. On the other hand it should be remenn 
bered that Netostead v. Searles was a mixecT case, Upon which the 
letter of the statute did aot attach in law, and which allowed room 
for the influence of general equity ; and at most, perhaps, when 
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clearly understood, it is an insulated case ; (b) and, with due sub- 
mission, very distinguishable from the cases of Jones v. March 
and Roe v. Milton, with which the judgment in Doe v. JRou^- 
ledge has blended its principle. 

(b) There is, however, in the Touchstone, p. 67. a case which is there cal- 
led Miller and Putt's case, determined 19 Jac^ Cor. B. which, though very ob- 
scure, and shortly stated, seems to turn upon a principle anologous to that of 
NewBtead v.* Searles. 

''1 
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CHAPTER IV. 



SECTION I. 



What has been said may serve to raise the reader's coridsitj, 
perhaps to assist his industry, as to that part of the inquiry which 
regards voluntary and valuable settlements. The prospect be- 
comes somewhat clearer as vire turn our attention from settle- 
ments to simple conveyances made to strangers. The irregular 
impulse of compassion, where the provision for a wife or children 
has been in dispute, has created an unsteadiness of decision, by 
which consistency has been violated, and practice endangered. 
It has sometimes in these questions been forgotten, that the beau- 
ty of private tenderness is the deformity of a system, whose per- 
fection is certainty ; and that ahhough pity is interwoven in the 
frame of the English law, yet that occasional compassion may be 
inconsistent with its general beneficence. In simple convey- 
867 ances, || therefore, which less attract the influence of com- 
passion^ the judicial construction of these statutes has been 
pCBtty uniform. 

Before we proceed further, it may be proper in this place to 
add some observations on the perfect consideration of value (a) 
and perfect integrity of dealing, necessary on the part of the pur- 
chaser. And firsts it may be observed, that the valuable consid- 
eration need not be such a consideration, as is necessary to give 
effect to a bargain and sate. Marriage is a sufficient qualifica- 
tion to take advantage of the statute 27th EHe. (6) Thus in a 
case (1) where A., after his marriage, and in the lifetime of bis 
first wife, had settled the manors of Buttles and Payton Hall to 

(»; See the comment in 2 Atk. 601. and 3 Rep. 83. on the distinct opera- 
tion of the words paidy given. 

(b) The wordfl of the statute are *« which have purchased or shall purchase 
for money or other good consideration.*' 

(t) Douglass V. Ward^Chan. Cas. 90. 



^ 1. upon simple Conveyances. 368 

the use of himself for life ; * remainder to his first and other 
sons in tail ; and after the death of the first wife || without 
issue, had married fi., a second wife, but before his second 
marriage, in consideration thereof, and of 1000/. portion, had 
agreed with the father of B. to settle upon her a jointure, and to 
secure it upon certain lands, (of which it appeared that the man- 
or of Buttles was to be part), and died, leaving issue by B., his 
second wife, one son, the defendant, and also B. who soon after 
married C the plaintiff, upon a bill brought against the defen- 
dant to compel him to settle the jointure on his mother, and to 
set aside the first settlement made by A. as fraudulent, though 
there was no proof that the portion was paid, and though it was 
insisted that there was no intention of fraud against the second 
wife, and that the first settlement was by fine, and so notorious 
and ufH)n record, yet the court declared that the marriage was a 
good consideration to make the wife a purchaser, and decreed the 
settlement by A. to be set aside as fraudulent. It appears that 
the defendant brought a bill of review, and assigned for er- 
ror, that it was not cognizable in equity, whether or not a|| 369 
deed be fraudulent within the statutes of Eliz. ; and besides 
that there was no color of fraud against the jointress, for the deed 
was made in the lifetime of the first wife, who lived ten years af- 
ter, and the second wife, of course, was not then thought of ; and 
moreover, that the settlement being by deed and fine, ougiit not 
to be presumed fraudulent without proof; but on demurrer to this 
bill of review, the decree was aflfimed as to the above points. 
We may collect clearly from Twiners case (2,) that nothing less 
than a valuable consideration will avail to overthrow a precedent 
voluntary deed ; nor is there any case to shew that even a bona 
fide conveyance to a trustee for payment of debts will have this 
effect. It appears indeed from several cases (3,) that where a 
man has made a voluntary settlement upon himself for life, with 
a limitation to trustees to support contingent remainders, remain- 

(2) Rep. 61. 

(3) See Basset v. Clapham, 1 P. Wms. H57 and Mr. Coxe's note. 



* New, on Con. 391 to 409. 4 Desaus. Ch. R. 264. Granville Lib. 10, c. 8. 
3 Co. 83. 2 Ves. 10. 5 Co. 60. 61. 2 Bro. C. C 148. Jewett v. Palmer 7. J. C. 
R. 65, LoptoQ v. Cornell 4 Do. 282. 
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der to his first, &c. son in tail, remainder to himself in fee, and 

the settler han subsequently conveyed the lands to a trustee for 

the payment of his debts, the creditors have not relied upon the 

eflTect of this conveyance under the statute of Eliz. but have 

370 carried their case into the court of || Chancery, to obtain a 
decree of that court to compel the trustees for preserving 

contingent remainders, to join in a sale to destroy the contingent 
remainders. 

It may be as well again to jmpress upon the recollection of the 
reader, that except in the case above considered, of a settlement 
upon ^, subsequent marriage, the purchaser to take the benefit of 
this statute against a precedent voluntary conveyance or settle- 
ment must be a bona fide purchaser, not in legal, but in vulgar 
and common intendment ; for where a parent advances his chil- 
dren, such children are in the language of courts, more particu- 
larly of the court of Chancery, denominated purchasers, and yet 
U> mere voluntary conveyance to a perfect stranger, will stand as 
against such purchasers. Thus H. B. being seized of the manor 
of B. by indenture covenanted with L. D. for the advancement 
of such heirs male, as well those which he had begotten, as those 
which he should beget on the body of Mary, then his wife (sister 
of L. D.) to levy a fine of the said manor to the use of the said 
H. fi. for life, and afterwards to the use of the eldest issue 

371 II male of the bodies of the said H. B. and Mary begotten 
in tail, &c. and so to three issues of tlieir bodies successivcr 

ly, remainder to the right heirs of the said U. B. and aflerviards, 
and before the fine levied, made a lease of the said manor for a 
long term of years to R. H. and then levied the fine in pursuance 
of his covenant. The case being sent out of Chancery for the 
consideration of the Judges, it was resolved, that although the is- 
sue was a purchaser, he was not a purchaser in vulgar and com- 
mon intendment. (4) The same rule holds with respect to a 
jointress (5) after marriage, who is incapable of averring fr^d up- 
on these statutes of Eliz. 

In attending to the requisite qualifications of a purchaser with- 
in the statute 27 Eliz. the student must be cautioned against sup- 

(4) 8 Rep. 83. b. 2. And. 233. Nedham and Beaumont's case. 

(5) See the ease related by Beamond, J. in Upton v. Basset, p^o. ^liz.445. 
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posing that mere inadequacy of price is objection sufficient. (6) 
Where it has prevailed as an objection, it has generally been cou- 
pled with corroborating circumstances of evidence, (in which 
light notice may be of importance,) indicating contrivance 
and collusion between the seller and purchaser || to overturn 372 
the precedent conveyance. It is not, however, necessary, 
that there should be ground to suspect contrivance between the 
seller and purchaser, as in Doe v. Routledge ; for where there 
were circumstances tending forcibly to shew that the seller had 
been over-reached in the bargain, by an advantage taken of his 
notorious weakness and indiscretion, a former conveyance to trus- 
tees to hold in trust, and to manage for the seller (c,) was sup- 
ported against the second conveyance, for which an inade- 
quate price had || been given. (7) It has always been held 373 
that gross inadequacy (d) amounting only to a colorable 
consideration is singly sufficient to negative the pretensions of a 
purchaser to the benefit of the statute. 

It is not, however, only to the absolute and peremptory pur- 
chaser, that the protection of the act is extended. A mortgagee 
is a purchaser, against whom a former voluntary conveyance 
cannot be maintained ; (8) although a mortgagee is only a pur- 

(6) Finch. 104. 

(c) Yet it was remarked by the Chief Justice, who related the case alluded 
to, that such a conveyance made on trust, would be void as to him who should 
purchase the land for valuable consideration bona fide; which is a strong in- 
Btaoce of the severe sense into which the lawyers of that day construed the 
statute against voluntary conveyances ; for what fraud, in the vulgar under- 
standing of the word, could rationally be imputed to one who was proved to 
have confided his property to his friends, on account of his own mental infirm- 
ity, to manage for his benefit! And here we observe, that not merely the 
trust or beneficial interest of the vender would have been carried by the con- 
veyance to the purchaser, but the legal estate, under the avoiding construc- 
tion of the statute. 

(7) Vid. 3 Rep. 83. b.the case related by Anderson, C. J. 

(d) It has been said, that the reason why a court of Equity will not relieve 
against marriage contracts, though they are very unequal, is, becaus»'they 
jcannot set the husband and wife in statu quo, and unmarry the parties. Vid. 
North V. Ansell, 2 P. Wras. 618. per Sir J. Jekyl. 

(8) Skin. 423. Holt 477. 2 Vern. 272. and see the observation of Aston, X 
in Doe v. Routledge, Cowp. 713. See also Chan. Ca. 220. and Amb. 289. 
per Lord Hardwicke. 
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chaser in equity to the extent of his security, for a volantarj 

conveyance is good to carry the equity of redemption, whether 

made before or after the mortgage. (9) But it seems a court 

374 of equity will not open a foreclosure in favor || of a subsequent 
voluntary alienee ; (e)tind it seems by the above cited cases 

of Beverly v. Gatacre, (10) and Scott v. Bell, ihat a surety to 
whom a lease of lands is made for his indemnification by the 
person for whom he is surety, is a purchaser within tiiis stat- 
ute ; (f) but this is extremely doubtful. We may add to these 
observations respecting the requisites necessary to qualify a pur- 
chaser within this statute, that it has been determined that 

375 the purchaser must contract for the || identical thing which 
was the subject of the fraudulent conveyance, or he is not 

an object of protection. Thus, where J. C. (11) having a lease 
of certain lands for 60 years if he lived so long, forged a lease 
for 90 years absolutely; and afterwards by indenture reciting the 
forged lease, for valuable coitsideration, bargained and sold the 
forged lease and all his interest in the land to R. G. Lord 
Coke and all the other judges were of opinion, that R. G. was 
no purchaser within the statute 27 Eliz. for he did not contract 

(9) Chan. Ca. 59. Rand v. Cartwright 

(e) Chan. Ca. 217. ei seq. and vid. Thome v. Newman. 3 Finch. 88. where 
the relief seems a little extraordinary, as allowing a fraudulent grantee under 
the statute, to redeem against a mortgagee, who had since the mortgage 
purchased the land. 

(10) 2 Roll. Rep. 305. 2 Lev. 70. 

(/) It is said* however, that a grant by one to a surety before he hath paid 
any money, is not good against the commissioners of bankrupt, by statute 
1 Jac. c. 15. because not a valuable consideration within that statute; and 
see the case of Cartwright and Dent v. Underbill, Dyer 205. a in note. But 
see Broughton's case, 5 Rep. 24. In the case of Franklin v. Bradell, Hutt 
84. it was said, that a man's having been a surety for another, was a good ex 
post facto consideration to raise an assumpsit; see, however, the case of 
Legard v. Linley, Clayt. 38. where such a deed of indemnification to a sure- 
ty was held fraudulent and void against specialty creditors in the court of 
chancery; and vid. 2 Roll. Abr. 783. adjudged between Ward v. Lumbard, 
that it is not a good consideration to raise the use upon a bargain and sale. 

f 11) Co. Litt. 3 b. 
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for the true and lawful interest, for that was not known to him, 
and if it had been known to him, perhaps he would not have 
dealt for it, and the visible and known term was forged. It was 
agreed, however, that the true interest did pass by force of the 
general words ; but it was not included in the contract, nor did 

* the valuable consideration extend to it. 

Thus it seems to have been thought in this case, that the val- 
uable consideration could only be extended to that particular 
interest, which it was in the contemplation of the purchaser to 
buy. If, however, there he, in truth, a vuluable consider- 
ation given, it matters ||not what sort of estate or interest 376 
is the subject of the purchase. And it appears to have been 
resolved, upon this statute, that even where no actual estate or 
interest is contracted for, but only an acceleration of the right of 
possession, as where a lessee for years grants over his estate 
fraudulently, with intent to deceive purchasers ; and afterwards 
the reversioner, not being conusant of it, bargains with the les- 
see for a surrender of the term, and gives a valuable considera- 
tion for it, and the lessee by parol or deed surrenders all his 
estate, the reversioner is aided by the statute 27 Eliz. although 
he does not purchase the land in fee-tail, nor for life or for 
years, according to the words of the statute, for he purchases 
no estate, but the extinguishment of an estate. And this point 
is said to have been decided the same year, in which the statute 
was made, and is cited in some old books from Justice Warbur- 
ton's reports. 

The case of a lessee or purchaser of a term of years is clearly 
enough embraced within the principle of the foregoing 
decisions. Accordingly in Shaw v. Standish^ |[('^) ^^^ 3*77 
Ooodright v. Moses (Id) it was unanimously held, that a 
lessee at rack rent is a purchaser of his term for a valuable con- 
sideration within the statute 27 Eliz. and in the case of Cross v. 
Faustenditch (\4) the same privilege was allowed to a lessee 
who had paid a fine, as the consideration of his lease ; and in 
the same case it was said nt the bar to have been resolved in 29 
Eliz. in a case between Hinde v. Collins, that a fraudulent con- 
veyance might be avoided as against a lease, whereupon rent is 
reserved without any other consideration. 

(13) 3 Yem. 93r» (18) 3 Black. lOia (14) Cn. Jse. ISl. 
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Much caution is necessary on this l|ead of inquiry. It is a 
point of alaiost as much nicety to ascertain who shall be a pro- 
per purchaser, as what conveyance shall be fraudulent within 
this statute. In one place (15) we find it laid down that "he 
who makes a fraudulent gift within the statute, must be the , 
same person that afterwards makes sale of the lands." But in 
BurreWs case, (16) it is stated as a point resolved by the judges 
that " it is not necessary that he who sells the land, should 

378 make the former fraudulent estate ; but if the ||estate be 
fraudulent whoever sells it, the purchaser shall avoid such 

fraudulent estate." A position,which if taken without some qualifi- 
cation, is a little too large in expression. But there is a case (17) 
in Vernon, which on a superficial glance might seem to tend 
some support to the observation first above adverted to ; though 
that support vanishes upon closer inspection. That case was in 
effect thus — ^grandfather, father and son. The grandfather made a 
voluntary settlement upon his grandson and died. The father 
afterwards made a mortgage of the settled lands, and then the 
voluntary settlement was set up by the son against the father's 
mortgagee. The court held clearly, that the voluntary settle- 
ment should not be affected by the mortgage ; but if the settle- 
ment had been made by the same person who mortgaged the 
land, it should not prevail against a purchaser. But here we 
must take notice, that the estate actually passed from the grand- 
father to the son by the voluntary settlement, for it was without 
doubt a good conveyance, until the mortgagee's title arose, 

379 and as it passed to the son, nothing ||descended to the father^ 
so that when he attempted to make this mortgage, he had 

in fact nothing to convey. He was heir at law, as was the seller 
in BurreWs case, with this difference, that the seller in BurrdPs 
case had the inheritance in htm at the time of the sale ; wbereas, 
here, the mortgagor, notwithstanding he was heir, was a mere 
stranger in interest at the time of the pretended mortgage. Sa 
that this case in Vernon does not warrant the extent of the 
position, that the person making the fraudulent conveyance^ and 
selling the land, must necessarily be the same. 

(15; Gilb. Uses 312. a6) 6 Rep. 726. b. 
fl7) 1 Vertt. 45. Joaee ▼..Purelby. 
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In BurrelPa case the grandfather made a fraudulent lease for a 
long term of years to the father. The father assigned over the 
lease to his son to prevent its betng merged by the descent of the 
reversion ; and both the lease and assignment contained peculi- 
liriti^s which were considered as strong indications of fraudulent 
intent. — After the death of the grandfather, the father sbld 
the land to a purchaser for valuable consideration, ||and 380 
covenanted that the same was clear of all leases, &c. and it 
was determined that both the lease and assignment were void 
against the purchaser. l*his was the substance of the case. 
Now here we observe, that the fraudulent act, by which the 
purchaser was immediately deceived, was the assignment by the 
father ; for if that assignment had not been made, the term 
would have been drowned in the inheritance. We see also that 
the father had the fee simple of the land at the time of his con- 
treyance to the purchaser. But to give the statute its full bene- 
ficial operation, both the original lease and the assignment were 
adjudged fraudulent against the purchaser. With respect to the 
avoidance of the assignment, it was only the common case, for 
ao far, the person making the fraudulent conveyance was the 
seller ; but if the assignment only had been avoided, it might, 
perhaps, have been doubted, whether the effect of the statute 
rendered it so absolutely void to every intent as to let the rever- 
sion in upon the lease so as to operate a merger of it, though 
there seems good reason for saying, that, if it had been 
II necessary, the effect of the statute ought to have been so 381 
construed in furtherance of its general object ; (g) but the 
court gave the statute a more sweeping operation, and construed 

(g) It seems always to haVe been the learned sense entertained of these 
statutes, that they render conveyances void to such purposes* vid. Hob. 166. 
and to such extent as may be necessary to accomplish their object. The 
eonstruction adopted has been the ret gerendtz aptior. If a merger be neoes- 
saryr in any instance, to their efficacious operation, as it might have been in 
Burrell's case^ if the statute had been construed only to operate on the 
assignmentf they must be taken, as it should seem, to cause an avoidance to 
the extent of effectuating the merger. On the other hand, in the case of 
Thome v. Newman* 2 Chan. Rep* 37* where an estate of freehold under a 
voluntary deed was attempted to be set up in the person from whom the lease- 
h<Ad estate had been purchased^ whereby it was ctmtbnded that the chattel 

S6 
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both the lease and assignment as fraudulent within its purview ; 

and as the result of ihat decision they laid down a rule of 
882 construction, wliich ||imported, that, if the assignment by 

the father had been out of the case, and the original lease 
had been made by the grandfather to a stranger insicad of the 
father, the sale by the father of the whole estate in the land, 
after the reversion had descended upon him, would have reo- 
dered the grandfather's lease a nullity as against such purchaser 
from the father. 

It seems, therefore, that we are safe in saying, that it is un- 
necessary that the person who sells should be the same person 
who made the fraudulent conveyance, provided the seller has the 
estate in him to convey. But if A. makes a fraudulent convey- 
ance within the statute, and then attempts a second lime to 

convey the same land for the same estate (h) without a 
383 valuable || consideration ; and then the second grantee 

sells to a purchaser for valuable consideration, such pur- 
chaser is not a purchaser within the statute to avoid the first 
voluntary conveyance ; for he to wjiom the second grant was 
made took no estate, and his sale being inefficacious as 
the act of a stranger, would fall within the principle of the 
case of Jones v. Pure/oy above cited. Thus where A. 

interest was merged, and so not in existence to pass by the assignment to tbe 
purchaser, such voluntary conveyance was declared to be void, both at law 
and in equity, against the purchaser of the lease, and the merger (if a mer- 
ger it could be, vid. the case, and compare it with Piatt v. Sleap, Cro. Jae. 

275) was consequently suspended. 

* 

(h) The words " for the same estate** are added in the text, because, where 
a man makes a fraudulent conveyance of a particular estate, and then con- 
veys the reversion and inheritance to B. a third person, and B. sells to a pur- 
chaser, who gives a valuable consideration for the unincumbered immediate 
possession, since B. had an estate in him to convey, though not such as he 
undertook to convey, it may be doubted whether the purchaser should not 
hold discharged of the lease. And it may be questioned whether such a case 
can be distinguished in principle from Burrell's case above cited, where the 
father, after making such a lease, bad suffered the land to descend to his eld- 
est son, and the lease was adjudged void as against the purchaser of the entire 
inheritance from the eldest son. And see the case of Clerk v. Rutland* Laae 
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(18) seised in fee of land bargained and sold it to B. and C. 
with power of revocation upon the tender of SOtf. and before an 
eflfeciual tender made, so as to revoke the first conveyance, cov* 
enanted to stand seised of the land to the use of P. bis ne- 
phew, for his advancement in life, who, after the decease |{ of 384 
A. sold it to J. S. it was resolved by all the Judges, that the 
conveyance to P. could not moke void the first conveyance, and 
the subsequent sale was regarded as dependent on that previous 
question. 

To make the statute e.i[tend to avoid the fraudulent lease made 
-by the grandfather in Burreira case, it was necessary to found 
the rule of interpretation upon a strong presumption of law. For 
as the grandfather made the fraudulent conveyance, and the fa* 
thtr sold to the purchaser, the father was not within the verbal 
import of the statute which speaks of fraudulent conveyances with 
intent to deceive purchasers ; for how could the fraud of the 
grandfather be coupled with the act of the father? The identi* 
ty of the agent is, in strictness, necessary to the accomplishment 
of what the statute regards as one act of fraud, nor can we sepa« 
rate in idea the intent from the act without destroying the very 
essence of fraud ; but the grave and vigorous expositors of 
that law, labouring by artificial }| presumption to draw out 38S 
the eflicacy of its general clauses to the utmost stretch of its 
purview, chose rather to hazard a solecism than to leave to fraud 
one hope of evasion. They resolved, therefore, that the person 
who actually purchased was the person intended to be deceived} 
and in their nervous idiom they declared that '* for as much as it 
is intended and presumed in law, that every fraudulent lease is 
made to the intent generally to defraud purchasers, farmers, &,c. 
within this generality every particular purchaser and farmer is 
included." * It should be observed also, that the court would 
not allow it to be a material question, whether the seller be con« 
usant (i) or not of the former fraudulent lease. 

(18) Dame Bargh's case, Moore 83a 

CO The case, as to this poiat, seems to have been mietpprsbended io tbs 
statement of it in Lane 113. 



* Chamley v^Duasany, 2 Sbo. ii Lef. 714. 



885 Purekaser^ how qualified Ch. IV. 

In BurreWs case above cited we observe, that the person sel- 
ling, though a diflferent person from him who made the voluntary 
conveyance, yet was in by title in privity of estate, and the pow- 
er of defeating a former fraudulent conveyance, seems to 

886 bound itself || within thi« limit. Thus in the case of Hunt 
v. Gately (19,) where a person in remainder after an estate tail 

made a voluntary grant of rent, and then tenant in tail suffered a 
common recovery in favor of a purchaser for valuable considera- 
tion, it was contended that the grant was fraudulent and void as 
against the purchaser within the statute 27 Eliz. But this the 
Justices all denied ; and were very clear in opinion that the vol- 
untary grant ought^ in that case^ to have been made by him who 
made the sale. Though they were equally clear on other grounds 
that the rent was destroyed by the recovery. And a still stricter 
notion prevailed in the case of Clerk v. Rutland (20,) where a 
father made a lease to a stranger for forty years, and continued 
in possession, and afterwards conveyed the land to a younger 
son, who sold it for a valuable consideration, it was doubted wheth- 
er the purchaser could avoid the lease ; but it was said, that if 
in that case the father, after making such lease, had suffered the 
land to descend to his eldest son, then the purchaser from the 

eldest son should avoid the lease. 
387 When this inquiry into the merits and qualifications of a 

purchaser to entitle him to the benefit of this law, brings us 
to the doubtful point at which voluntary and valuable considera- 
tions begin to divide, we must attend to the same distinctions as 
are necessary in considering the availableness or insufliciency of 
the first conveyance as against a subsequent purchaser. Though 
the precedent conveyance should be fraudulent under every clause 
of the statute, the statute only avoids it against a purchaser of a 
certain description ; and though a purchaser be ever so fortified 
in his value and integrity, there is a certain degree to which the 
negative or positive indications of fraudulent intent must amount 
before the prior conveyance is annulled by the statute. The ten- 
dency, or if the expression will be allowed, the propensity of the 
law to uphold rather than destroy, though it may not enervate the 

ri9) Moore 166. 
(90) Una 113. 
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statute by mitigating its construction against conveyances or gifts 
without consideration where the subsequent purchase is clear 
from suspicion-^ || may yet reasonably induce a somewhat 388 
more jealous inquiry into the merits of those who demand 
tbe destruction of subsisting tides. It is a distinction, however, 
to be cautiously admitted, and only, perhaps, where cases hang 
upon a nice balance of considerations. It is settled beyond doubt, 
that only a valuable consideration will support the pretensions of 
*a person who attempts to found a title upon this statute in dero- 
gation of an antecedent settlement or conveyance. But it may 
be doubted whether that constructively valuable consideration 
which has in some cases singly prevailed, in others cumulatively 
tended to support precedent conveyances against subsequent pur- 
chasers, will arm the purchaser against a prior voluntary deed with 
power sufficient to overthrow it. That ex post facto sort of con- 
sideration which has had more or less weight in the cases of Prodg^ 
ere v. Langham (21,) Kirk v. Clark <22,) the East India Co. 
y. davel (23,) and in Doe v. Routledgey could hardly it is con- 
conceived, prevail in a court of law or equity as a foundation for 
the claim of a subsequent grantee against an existing volun- 
tary title, for this || would be to infer the prospective fraud 389 
within this statute with too much violence of technical con- 
struction. 

It seems clear, upon principle, and agreeable to all the deter- 
minations of the court of Chancery, that a trustee, appointed un- 
der a voluntary settlement, cannot become a bona fide purchaser, 
so as to dissolve the connection between himself and his cestui 
que trusts ; if he is trustee of the fee simple, he cannot, by pay- 
ing a full value, destroy his character of trustee ; neither as it 
clearly seems, can such trustee of a term only, by the purchase of 
the fee, extinguish his term in equity. And if a trustee, with the 
particular direction of his cestui fue trust, make a voluntary con- 
veyance, he cannot afterwards, without the direction of his cestui 
que trust, defeat such voluntary conveyance by his subsequent 
sale to a valuable purchaser without notice, (if the purchaser have 
notice he is implicated in the breach of trust, and so not a 

121) Sid. 138. (22) Prec. in Chan. 275. (23) Prec. in Chan. 377. 
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bona fide purchaser) || (/tj for the first conveyance did not 
origiqale in any movement of his own mind, or of the mind 
of any one under whom he claims ; and as the latter conveyance 
supposes a plain breach of trust, it is not only disconnected with, 
but opposed in interest to the first conveyance. This was the 
case of Shelden v. Hanbury (24,) where A. a woman, living sep- 
arate from her husband, had saved money, and purchased in B/s 
name in trust. B. lying ill, made a lease at the request of A. fot 
200 years to C. on condition that C. should pay the profits to A.* 
and also on condition that if B. survived the first day of June, 
and then paid le. to C. the lease should be void. B. survived 
the day, but did not pay the shilling. Afterwards B. in caneid'^ 
eraiion of 100/. made a lease to J. S, with covenants for quiel 
enjoyment, <&c. B. died. C. having notice given him now, and 
not before, of the lease which had been made to him, enters up- 
on J. S. The question was, whether the lease made by B. at A.'s 
request, in part performance of the trust, were fraudulent and 
void by the stat. 27 Ellz. c. 4. against J. S. as puruhaser, 

891 II or, defeated by the power of revocation reserved to B. who 
made the lease to C. and also the subsequent lease to J. S. 

And as to the question of intent it was said in answer to the fraud 
under the statute, that the intent was to perform the trust, and 
could not be to deceive a purchaser, because in good conscience 
it was to perform the trust for one who did not direct the second 
sale. And as to the second point the power to revoke was lapsed 
and gone. But it has been resolved, that a stranger, who makes 
a purchase, in his own name, with the money, and for the benefit 
of another for whom he is a trustee, is a purchaser within the stat- 
ute 27 Eliz. (25) 

In considering what persons are entitled to the benefit of the 
statute 27 £liz. we must not omit to observe, that the statute ex- 
tends its protection not only to subsequent purchasers of the land 
in fee simple, fee tail, and for life, lives, or years, in which clause 
mortgages are included, but also to such as have purchased 

(k) This seems to have been the reason of the decree in Aldridge v. Duka 
et al. Fin. Rep. 439. 

(24) Vin. Abr. tit. Fraud, vol. 13. 527. Trin. 2 Jac. and vid. Mooro 757. 

(25) Poulton V. Wiseman, Noy, 105. 
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any rent, profit, or commodity, in or out of the land ; which 
words import an obvious intention in favor of all incumbran- 
cers. That clause of the act, which has in view the frustration 
of conveyances, gifts, grants, limitations of uses, &c. made with 
powers of revocation, at the pleasure of the grantor, as against 
those afterwards coming in upon valuable consideration, express- 
ly extends to all subsequent charges upon the land ; for the words 
are, " shall or do bargain, sell, demise, grant, convey, or charge the 
same lands :" and charges upon as well as charges out of the land 
seem within their natural import. It is true, the conusee of a 
statute or recognizance has in strict legal language no charge up- 
on the land ; (26) he has neither a right in or a right to the land ; 
and if he releases his right in or to the land, he may nevertheless 
extend it if he chuse. (I) But yet in common intendment stat- 
utes and recognizances are charges upon the land, and they 
have II been so called in courts of law. (27) And it would 393 
have been too much to circumscribe the operation of a law 
for the prevention of frauds, by insisting on such technical for- 
malities. Therefore on a scire facias (28.) to have execution 
of a recognizance, where the case was, that E. the defendant's 
father, made a feoffment to the use of himself for life, remainder 
to the defendant the son in tail, with divers remainders over, with 
power of revocation ; and then for the consideration of 400/. en- 
tered into a recognizance to the plaintiff, and died ; it was de- 
termined, that the land was extendible against the son. And it 
was said, that though the statute did not speak expressly of con- 
usees, it should be expounded to extend to them, for the statute 
had always received an equitable construction to relieve pur- 
chasers. 

The magnitude of the thing purchased is not respected by the 
statute : any profit or commodity in or out of the land are there- 
by guaranteed to the purchaser for valuable consideration 

(26) Vide the case of Barrow v. Gray, Cro. El. 551. 

(L) Plowd. 72. 10 Rep. 50. b. Cro. El. 552. and see the conclusions, branch- 
ing oat from this distinction, with respect to tacking incumbrances, in Brace 
▼. the Dutchess of Marlborough, 2 P. Wms. 490. 

(27) Vid. Hard. 173. per Baron Turxwr. 
(iB) Garth v. Enfield, Bridgm. m 
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against fraudulent conveyances. || Thus (29,) upoD a plea 
of not guilty in trespass, the defendant gave in evidence ar- 
ticles, by which R. (under whom the plaintiff claimed as heir) 
sold to him some trees in such a wood, to be taken between such 
a time and such a time, and that he within the time took the 
trees ; upon which the plaintiff proved that R. was only tenant 
in tail under a settlement ; but as it came out, that this was only 
a voluntary settlement by R. himself, it was clearly held by Jones, 
C. J. that this sale, being proved to be for a valuable considera^ 
tion, bound the heir as a case within the Act 27 Eliz. 



SECTION If. 

395 II In treating of simple conveyances under the atatutev 
it may be proper to observe, that the succeeding cases and 

remarks will be introduced without regard to the distinction, 
which has been taken between the situation of creditors and 
purchasers under the statutes, of which they are respectively the 
object. The tenor of the adjudications on these statutes do not 
appear to warrant the difference as to the merit of these distinct 
claimants up to the extent to which it has been carried by loose 
observations at the bar, and particularly in Shaw v. San- 
di3hy(\) where it was said that ''there is a difference between 
purchasers and creditors, for the statute 13 Eliz. inakes not every 
voluntary conveyance, but only fraudulent conveyances, void 
against creditors ; for that as to creditors it is not sufficient to 
say that the conveyance is voluntary, but it must be shewn that 
they were creditors at the time of the conveyance made, or by 
some other circun>stance it mtist appear that the conveyance 

396 made with intent to deceive jjor defraud a creditor;* but io 

(29) Hatton v. Heale, 1683. Bull. Ni. Pr.22 Vin. Abr. 21 tit VolaDtaiy 
conv&yances D. 2. 

(1) 2 Vern. 327. 



*" Jackson v. Seward, 5 Cow. 67 ; Wadsworth v. Havens, 3 Wend. 4tl ; 
Waterkousa v. Baattm, Dtcy, 186; Wkataa v. WhbUoii 3Cow. (0f; 
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case of a purchaser, all voluntary conveyances are void without 
more by the express provision of the statute. 

It is true, that it appears by a majority of the decisions, some 
of which have been adverted to in a former part of this essay, 
that a family settlement (a) made after marriage by one not 
indebted at the time, is in general valid against subsequent 
creditors ; but in general (2) only^ because, though the debts 
be upon subsequent contracts, yet if, as has before been 
shewn, the provisions be superfluous, unreasonable, or unac- 
commodated to the end proposed, or if any other suspicious 
badges characterize the transaction, such settlements, notwith' 
standing the meritorious claims of children, may be challenged 
by subsequent creditors. But except in this privileged case of 
family settlements and provisions, the courts both of Law and 
Equity seem to have treated conveyances merely voluntary 
as Ijinvalid against creditors upon prior and subsequent con- 397 
tracts. In the case of Stiles v. the Attorney General, which 
will be hereafter cited at some length, the claim of the bond cred-* 
itor was subsequent to the grant,and yet he prevailed, although the 
grant was acknowledged by the court to be grounded on a just 
and equitable consideration. If we put out of our contempla- 
tion family settlements and provisions, (which as against creditors 
upon subsequent contracts, as has before been observed, are upon 
a foot with conveyances upon valuable considerations, unless ac- 
companied with certain special indications of fraud,) it may be, 
perhaps, doubted how far it is strictly consonant to authorities 
to say, that mere voluntary conveyances to strangers are only 
prima fade evidence of fraud under the statutes to the efiect of 
avoiding them against creditors and purchasers. 

Upon an examination of the most indulgent cases, wherein 

{a) Vid. Holcroft*s case, Dyer 294 b. note. A man conveyed lands for the 
preferment of bis children^ and afterwards- sold them bona fide, it is good if 
he was not indebted at the time : by tbe justice : otherwise it is of, &c. 

(2) Vid. supra p. 27. et vid. Naylor v. Baldwin, 1 Chan. Rep. 69. where the 
debts appear to have been contracted subsequently to the settlement. 



Wood V. Jackson, 8 Wend. 9; Osborn v. Moss, 7 J. R. 161; Marbury v. Brooksr 
7 Wheat 556, and Brooks v. Marbury, 11 Wheat. 76 ; Bean v. Smith et al.f 
2 Mason, 252. 
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the want of valuable consideration has been restricted in expres- 
sion to such prima facie evidence, it yet appears to have 

398 been considered as subject to be [jreppelled only by circam- 
stances which disclose some ground of stipulation or con- 
tract. But by requiring this ground of stipulation or contract to 
resist the prima fade evidence of a total want of valuable con- 
sideration, these cases in effect affirm, that some ground of 
stipulation or contract may be consistent with a total want of 
valuable consideration, or in other words, that a deed may be 
voluntary y and yet disclose some ground of stipulation and con- 
tract, by which, though voluntary, it becomes valid and effectual 
against creditors and purchasers. Whatever opposes prima fade 
evidence must be compatible with the exisience of the thing 
which raised the evidence, for if the circumstances produced in 
reply to the alleged voluntariness of a conveyance repel the 
charge itself y instead of the effect or evidence of it, the inquiry 
resolves itself into a question of fact, as to the want or existence 
of a valuable consideration. If the alleged voluntariness of a 
conveyance must of necessity be answered by the allegation of a 
matter which shews the conveyance to have been not voluntary, 
then it follows, that the voluntarmess of a conveyance is conclu- 
sive, and not merely prima fade evidence of fraudulent 

399 intent within the [jMatute mider consideration. Those, 
therefore, who contend against the conclusiveness of the 

evidence of mere voluntary conveyances, admit too much by 
acknowledging, that the evidence of such voluntary conveyances 
can only be repelled by shewing some ingredient of contract or 
stipulation, unless they at the same time maintain,, that such 
ingredient of contract or stipulation does not intrinsically amount 
to what, in the true and legal understanding of the expression, 
is meant by valfMjAle consideration. Perhaps, this is a propo- 
sition which they will not explicitly maintain, and if they do, 
the dispute rests merely on a diversity in the construction of 
words. 

To shew therefore that a mere voluntary conveyance is not 
conclusive, but merely prima fade evidence under the statutes^ 
that proposition must be denied, which affirms that the alleged 
voluntariness of a conveyance is onfy to be answered by shewing 
some ground or ingredient differing essentially from a mera 
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gratuitous donation. It behoves the prudent reader to regard 
only the substance of the controversy ; and after passing 
the point admitted, viz. that in respect ||to family provisions, 400 
where there is no internal inconsistency to raise a suspicion 
of fraud, the debts of the settler subsequent in date shaH not 
prevail against them, to inquire whether an allegation of the 
total absence of consideration must of necessity be answered by 
proof of circumstances which give to the transaction an actual 
tincture of contract and stipulation. Where the meaning of terms 
of technical use is not uniform and certain, a proposition is bet- 
ter expressed in simple though circuitous language. Whatever 
may be the true technical import of the words valuable and 
voluntary, neither of which occur in the statutes we are con*- 
sidering, or belong to the dialect of the common law, can it be 
said that the cases have established it as a principle that a naked 
conveyance to a stranger without a single ground of stipulation 
or contract, however good, just, and laudable its ostensible mo- 
tives may be, can sustain itself under these statutes against 
creditors and purchasers upon fair pecuniary considerations ? 
It must be owned that the expressions of Lord Mansfield in Doe 
V. Routledge are rather large ; but still the cases adduced 
by his lordship do not, as ||it should seem, entirely come 401 
up to the extent of those expressions ; but make it appear 
that his lordship comprehended within the term voluntary, that 
sort of consideration which is expressly termed valuable in other 
cases. His lordship observed, that, *' a father has a right to 
give his estate to all his children, (b) and therefore, may fairly 
say, that unless you consent to these limitations, I will not join.^' 
It seems very evident by his lordship's use of the -word ^join^ 
that he had in his mind those cases, upon which the opinion of 
Lord Hardwicke has before been produced, wherein the parent 

(b) The contest in Doe v. Routlege was between a purchaser and the 
party claiming^ under the voluntary conveyance. The cases cited, which 
exhibited circumstances that would clearly have upheld the conveyances 
against the claims of creditors upon subsequent contracts, according to the 
distinction before adverted to, seemed aleo to have been strongly tinctured with 
valuable consideration ; they cann()t therefore be admitted to prove, in its full 
extent, his Lordship's position, that voluntary conveyances may be good 
against purchaseri. 



1 
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has such an interest in the land as || that the son cannot 
make a proper settlement without his joining; as in the case 
of father, tenant for life, remainder to the son in tail, or in 
a case circumstanced like the case of Roe v. Mitton before cited ; 
where the whole question turned upon the mother's joining in 
the settlement, which could not have been made, in the manner 
desired by the parties, without the mother's concurrence. 

Enough, perhaps, has been said in a former part of this 
treatise to shew that the relaiion of the parties in l>oth the cases 
just mentioned was such as to qualify them to stipulate and con- 
tract for the controverted limitations, and that it was looked 
upon by Lord Hardwicke and Ch. J. Wilmot as supplying to 
the transaction the support of a valuable consideration. The 
other case of a voluntary conveyance unimpeachable by creditors 
or purchasers, put by Lord Mansfield in the above mentioned 
case of Doe v. RouHedge, which supposed a relation of a mar- 
ried woman, having her money in his hands, to say to the 

403 husband **I will ||not pay this money to you unless yoo 
make a proper settlement," falls obviously within the pre- 
dicament of that class of cases which in the eleventh section of 
the preceding chapter, have been shown lo have been grounded, 
according to ihe uniform opinion of the courts, on a valuable con- 
sideration. His Lordship's instance of i^ewstead v. Searles, was 
apparently the strongest to his purpose ; to the discussion of which 
case at the close of the foregoing chapter the reader is referred. 

Taking it for admitted, that all those cases which disclose a 
ground, however small, of stipulation and contract, are cases 
of valuable consideration, and that a voluntary conveyance is ai 
least prima facte evidence of fraudulent intent, so as to throw 
the proof upon the person claiming under it ; it may be in order 
next to examine whether any thing short of this ground of 
stipulation and contract is sufficient to answer the charge of 
voluntariness, and to satisfy the constructive exigency of the 
statutes under consideration. To the question why convey- 

404 ances for which natural and || reasonable motives may with 
so much consistency and likelihood be alleged as to leave 

no suspicion of fraud in the fair judgment of mankind, and to 
afford that high degree of probability, which, in the general 
concerns of life, induces a moral reliance, an answer has been 
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attempted to be given in an ear]y part of this essay, where the 
principles and rules adopted in the construction of the statutes 
of Eliz. by ancient authorities, were the subject of considera- 
tion. We may add to those remarks by way of general obser- 
Tation, that there is an excess of discrimination (^c^ in investigating 
the qualities of things which in legal, as well as other objects of 
critical disquisition, tends only to draw out a question to infinity. 
That the foundation of every rule mfist of necessity be imper- 
fect, and that it. is impossible to bound the scope of its applica- 
tion to a mathematical point ; for rules are in the moral 
what classes ||are in the natural world ; the helps of human 405 
weakness, which being unable to pursue the insensible 
gradation of individual existences, seizes upon points of visible 
contrast to make them serve for the denominations of its artificial 
divisions. That no degree of accuracy can frame an exact 
scale of considerations whereby to mark the degrees from volun- 
tary to valuable ; but convenience requires that the rule should 
begin at a notable and definitive point, though that be a point 
of some rigor, to avoid the perplexity of a double barrier and 
amphibolous constructions. That partial rigor is compensated 
by general certainty ; and where acts are of doubtful complexion, 
it seems best to construe them within the prohibition of a rule 
designed for the prevention of fraudulent pretences. That all 
those ostensible motives for a conveyance, which though they 
import the contrary to fraud in themselves, may be easily assu- 
med as a color and protection to fraudulent transactions, are of 
this doubtful complexion ; for there is hardly any disposition of 
property for which reasons of pro|)riety, prudence, or honor, 
satisfactory ||enough to those who arc not interested in 406 
disputing its validity, may not be given : but the law is 
afraid of being intrapped by the ambiguity of these pretensions, 
and calls upon the parties to come forth tanquam in arena. 
That in some cases these reasons are more imperative than in 
others, and that they are most of them satisfactory to all general 
purposes of moral inference. But that the approximating shades 
from doubt to suspicion arc almost imperceptible, and if admitted 

ic) See an observation to this eflbct by the Master of the Rolls in Atkin- 
Bon v. Torner, 2 Atk. 41. ; and again in the next case by the same Judge, 
2 Atk. 42. 
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to govern the application of these statutes, would involve the 
interpretation of them in those ambiguities and subtleties, which 
it was their object to meet and traverse by the breadth and cer- 
tainty of their provisions. 

Perhaps the judgment of Lord Hardwicke, in the case of 
Stiles V. th£ Attorney General, (31) was moved by considerations 
of this sort ; which case, as it cannot be compressed without the 
omission of some point important to this question, is here given 
at some length. The Duke of Wharton on the.24th of March, 
IT 19, by deed-poll under his hand and seal, considering 

407 that II the public good is advanced by the encouragement of 
learning and the polite arts, and being pleased therein with 

the attempts of Dr.Young,in consideration thereof, and of the love 
he bore him, did give and grant unto the said Dr.Young an annuity 
of an £100 to hold during his life, out of all and every his manors, 
messuages, lands, tenements, and hereditaments, to be paid to 
him or his assigns half yearly or quarterly, with a clause of dis- 
tress in case of non-payment. By an indenture dated the 10th 
of July, 1722, made between the said Philip Duke of Wharton 
of the one part, and Dr. Young on the other part, reciting the 
above deed-poll ; and also reciting that the said Duke, was in- 
debted to Dr. Young on the said annuity in £250 and also in 
£100 more, making £350 ; and also reciting that the said Dr. 
Young had at the said Duke's special interest and request quitted 
the service he was in, in the Earl of Exeter's family, and thereby 
lost an annuity of £100; and also reciting that the said Duke 
being willing to make the said Dr. Young some amends for 

408 his said loss in quitting the ||Earl of Exeter's family, had 
proposed to give him a farther annuity of £100 to be paid 

quarterly in lieu of the said £350 and for his loss in quitting the 
Earl of Exeter's family, it is witnessed, that in consideration, &c. 
the Duke did give, grant, bargain, and sell to Dr. Young one other 
annuity, of lOOi. besides the said annuity granted by the above- 
mentioned deed-poll, to hold to the said Dr. Young during his life 
clear of incumbrances ; and the said Duke did thereby charge all 
his manors, &c. with the snid two annuities of £100 each. By a 
deed dated the 12ih of July, the Duke charged the lands in trust to 

(31) 2 Atk. 152. 



^^ 
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Mr. Justice Denton, &c. with the £200 annuity to Dr. Young. 
Upon a bill brought by the Duke's judgment creditors in H. T. 
1722, there was a decree for a sale of the trust estates, direct- 
ing the money arising therefrom to be paid to creditors, according 
to their priorities, and the residue to the Duke. 

Dr. Young in his examination on the 4th February 1730, be- 
fore the Master, set forth at large the considerations of the 
annuities ; and likewise that the Duke ||of Wharton had 409 
given him a bond dated the 15th of March, 1721, in the 
penalty of £1200 conditioned for the payment of £600 in con- 
sideration of his having taken several journeys, and incurred 
great expenses in order to be chosen a member of the House of 
Commons at the dftsire of the said Duke, 'and in consideration 
of his giving up two livings of £200 and £400 per annum, value, 
in the gift of All Soul's College, on the promises made to him by 
the Duke of serving apd advancing him in the world. 

On the 26th of April, 1740, the hoM creditors of the de- 
ceased Duke brought their bill, setting forth the decree in the 
former case ; and insisted that all the judgment and other 
creditors provided for by the said decree had been paid, and 
that there remained sufficient in the hands of the trustees to pay 
the bond debts, and that the claim of Dr. Young was to be 
considered as an annuity or present only, and ought to be post- 
poned to their demands. The Master, on the 16th December 
made a report of Dr. Young's demands, and stated the 
several facts before mentioned, relating to ||the said an- 410 
nuities and bonds ; and said, that he did not find any pecu- 
niary consideration either for the bonds or the annuities, and 
that several of the creditors of the late Duke, for money really 
lent him, were still unpaid, and therefore whether the said de- 
mands of Dr. Young, amounting to £365 should take place of 
any of the said debts, subsequent in time, (d) which were for a 
consideration in money, he submitted to the judgment of the 
court. 

(d) The remark in Bull. N. P. 257. may be understood, perhaps, to advert 
only to pettlements and advancements ; for whether the debts be subsequent 
or antecedent, is a question which will not affect the construction in the case 
of conveyances to strangers, as, possibly, appears from what has before been 
said and cited on that point in a former part of this essay. 
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As to the first annuity his Lordship was of opinion, that the 
advancement of the public good, by the encquragement of learn- 
ing and the polite arts, was not a legal, but a moral consideration, 
for though it might be a very good inducement, yet that it would 
not amount to a valuable consideration in the eye of the 

41 1 law. But his Lordship thought that the refusal by Dr. || Young 
of the annuity (e^ of lOOt. which had been offered to hioi 

for his life, provided he would continue as a tutor to Lord Bur- 
leigh, upon the pressing solicitations of the Duke of Wharton, and 
the assurances he gave him of providing for him, in a much more 
ample manner, (if that were the truth of the fact, and it waa 

412 II no where contradicted), did certainly amount to a valua- 
ble consideration ; for the valuable considemion would equal- 
ly arise where a person gave up a certain pecuniary advantage at 
the time of the grant, as where a sum of money was actually paid 
down at a time. And, continued his Lordship, though the first 
annuity might be voluiftary, taken singly, yet that the recital in 
the second would alter the nature of it, and turn it into a valua- 
ble consideration, for as there were arrears on the first, it was 
without doubt a just and lawful debt, and the promise not to sue 
for those arrears, was a good consideration, and from that time 
the first annuity ceased to be a voluntary grant. But his Lord- 
ship was clear as to the bond, which was recited to be given in 
consideration of Dr.- Young's having been at a very great expense, 

(e) Vide Lady Mary Herbert v. Earl Powis, 6 Bro. P. C. 102, where Lady 
Mary*B declining the place of Dame d'honeur to the Queen of France^ (which 
she had solicited), upon the Earl's promise to pay the annuity, seems to have 
been ranked among valuable considerations in a court of Equity, so as to raise 
a just debt there, as between the parties ; and undoubtedly it would have 
been sufficient at law to raise an assumpsit But it appears, that where such 
a consideration only supports an agreement, a court of Equity, when called Q|k 
on to compel a specific performance of such a^reement» will refuse its assist- 
ance to the prejudice of creditors, upon actual pecuniary considerations. This 
the attentive reader will collect from the cases of Lady Mary Herbert v. Earl 
Powis, 6 Bro. P. C. 102. and Jameson v. Skipwith, 1 Bro. C. R. 34. He may 
collect also from these and other cases, before cited, that such a considera- 
tion as that above adverted to in the case of Lady Mary Herbert v. Earl Pow- 
is, though substantiated in proof, would not support an actual grant or convey- 
ance, as upon valuable consideration within the principle or policy of the fltat- 
utes of Elizabeth. 
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when he was a candidate for a seat in parliament, that it was not 
supported by any valuable consideration, for Dr. Young could not 
be supposed to be a candidate for a scat in the House of Commons, 
with any other view but that of serving his country. 

II In the case of Jameson v. Skipwith (31), where a bill 413 
filed by a tutor against his pupil's executors for an annuity 
for his own life was dismissed, we are to look for the reason of 
the decree in the uncertainty of the claim, which rested on the 
general words of the testator'$ will, whereby he charged his estate 
with all his debts, by bond, mortgage^ or simple contract, and on 
letters written by the testator before making the said will, refer- 
ring to an annuity, but without any specific length of time named. 
As the claim was set up only against the representatives of the 
party, a strictly valuable consideration was not necessary to its 
support, but it tvanted the substance of a real engagement, and 
the form of an actual stipulation to induce the interposition of a 
court of equity. We find however in this case, in the reasonings 
of the counsel and the court, a decisive cognition of the Chancel- 
lor's distinctions in the above case of Stiles v. the Attorney Gen' 
eral, and an implicit admission that an annuity granted upon 
the good and just consideration of instruction and tutelary 
care, is only availing as between the parties and || their re- 414 
presentatives, but not against those, whose valuable conside- 
rations as creditors or purchasers, entitle them to the protection 
of the statute of Elizabeth against fraudulent conveyances. 

Peat V. Powell (32) was a case upon the bankrupt laws, under 
which a conveyance without valuable consideration was clearly 
void by the letter of the statute : it may serve, however, to show 
the sense of the courts as to the circumstances constitutive of 
valuable consideration when creditors are opposed. A testator 
by his will taking notice that he had laid out great sums in the 
education of iiis eldest son John, in consideration thereof direc- 
ted his said son John to relinquish all his right in the leasehold 
estate to his the testator's younger son Giles, to whom he gave 
the said leasehold estate ; and then he devised all the rest resi- 
due and remainder of his real and personal estates, in trust for 
his said younger son, till he attained twenty-one, and then the 
trust was to cease. Giles attained twenty-one in the testa- 

(31) 1 Bro. C. R. 34. (32) Arabl.387. 

28 
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tor's life-time ; after the testator's || death John claimed the 
freehold estate as heir at law of the testator, insisting that the 
will was void, and threatening to commence a suit at law unless 
Giles would convey the estate to him : to avoid which, at the re- 
commendation of his mother, Giles, by indenture dated 30lh Au- 
gust, 1747, released and conveyed his right to the freehold es- 
tate to his brother John, who covenanted to pay half an annuity 
charged upon the estate to their mother. At the time of execu- 
ting the release Giles was indebted to G. T. in 5001. upon bond, 
and on the 23d of December, 1756, became a bankrupt. The 
assignees brought their bill, to have the estate conveyed, and to 
have the deeds delivered up to them. And the Lord Chancellor 
said, that it was not Uke the case where conveyances are made 

416 to quiet family differences, (f) in which case the court ||woQld 
not require strict equality of consideration ; but that there 

no reasonable equivalent was given by John. 

Partridge V. Gopp, (33) determined by Lord Northington, was 
a strong case to the same effect. There a testator by his will gave 
£6000 to trustees upon trust to pay the interest to S. C. for her 
life, for her separate use, and afterwards to pay the same among 
her children. S. C. brought her bill against the testator's widow 
and J. S. the executors praying to have the £6000 secured. An 
account was directed to be taken of the personal estate in 173&. 
In 1745, J. S. the executor was, by an order of the court, com- 
mitted to the Fleet prison, for non-payment into the Bank of the 
sum of £3000 part of the estate of the testator in his hands, where 
he remained till his death in 1750; and the cause was revived 
agatnst Gopp and Edwards the defendants, whom J. S. had made 
his executors. On the 4th April 1753, the Master reported a 
considerable balance due from the estate of J. S. to that of the 

417 testator; and it having been discovered that J. S. had |f ad- 
vanced to his children divers sums of money, and the estate 

(f) It appears that the settlement of disputed boundaries, uid in general 
the object of removing contention, and compromising adverse claims, consti- 
fltute a ^00(2 consideration to support suits in equity for the specific perfonn- 
ance of agreements. Vide 1 Yes, 450. But it seems clear that such consid- 
erations will not be good against persons coming in upon valuable considera^ 
tibn. 

(38) Ambl. 596. 
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of the testator proving insufEcient to pay the legacies, and 
J. S. having died insolvent, a supplemental bill was filed against 
Gopp, who had married, one of the daughter? of J, S, since de- 
ceased : Elizabeth Edwards, widow, another of the daughters, 
who had married Henry Edwards deceased ; and against Sarah 
and Catharine, daughters also of J. S. for a discovery of the mon- 
ey so advanced, and to have the same refunded. 6op{>, by his 
answer, admitted, that J. S. had given him, 1744, on the day of 
marriage, £500 as a portion with his wife, which he said was in 
pursuance of nn agreement before marriage. The other married 
daughter of J. S. made the same defence. Sarah and Catharine 
confessed that in 1743, J. S. had made them each a free gift of 
£500 for their maintenance and subsistence in the world. And 
they all denied knowledge of the bad circumstances of J. S. at 
the time he advanced the money. It ivas insisted for the plain- 
tiffs that these were fraudulent gifts within the statute 13 
II Eliz. c. 5. — For the defendants it was argued, that they 418 
were not fraudulent, because ^^ere was no secret trust, and 
they might be considered as payments of debts of nature. As to 
the married parties, the Chancellor said, there was a good con- 
sideration, and dismissed tJie bill as to them. With respect to 
the other children, his Lordslvip observed, that it had struck him 
at first as a hardship to make the children refund ; especially as 
such a gift could not be considered as a trust for the giver. But 
on consideration he thought that no man has such a power 
over his own property, as that he can dispose of it so as to de- 
feat his creditors, unless for consideration. Tiiatit is the mo- 
tive of the giver, not the knowledge of the acceptor that is to 
weigh.' That the statute extends to all cases, except where there 
is good consideration and bona fides : and that blood has been 
held not to be a good consideraJyn. That he had no doubt but 
that the voluntary gift proceeded from affection getting the bet- 
ter of justice. And lastly, that it was done secretly and pen- 
dente lite. 

The reporter in a note to the above case adds, that || Mr. 419 
Wilbrahara thought that bis Lordship laid down the position 
too largely, and therefore asked him in court for the informc^tion 
of the bar, whether he did not mean to confine it to the circum- 
stances of that case 1 for that otherwise a parent could not make 
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any provision, of ever so small a value, to his child, without its 
being liable to be taken away in favor of creditors. To which his 
Lordship said, that the fraudulent intent is to be collected froiD 
the. magnitude and value of the gift. 

This case gives occasion for a few observations. According to 
the report of it, Lord Northington thought himself called upon 
by the statute 13th Eiiz. to decree a gift or conveyance fraudu- 
lent against creditors, merely from the circumstance of its being 
voluntary, nor was any issue directed to take the sense of a jury 
on the question oi fraudulent intent. In the case above oiled, 
of Stiles V. the Attorney General, there were no extraneous 
marks of fraud : on the contrary, it was expressly declared by the 
court to exhibit a just and moral consideration ; and though in 

420 the case, just produced, ||of jParMdge v. Gopp, the voluntary 
conveyance was made pendente lite, yet the Chancellor chose 

to rest his decision on the broad proposition that <' no man has 
such a power over his own property as to be able to dispose of 
it, so as to dejeat his creditors, wnlessfor consideration,^^ rath- 
er than upon any symptomatic circumstances of fraud in the tran- 
saction. 

The subject of the relief in the last cited case of Partridge ▼. 
Gopp points it out for particular observation. A distinction was 
taken by the counsel for the defendants between gifts of personal 
estate, and conveyances of real estate. As to the former of which, 
it was contended, that the statute would never construe them to 
be made with intent to defraud creditors, unless there was a se- 
cret trust for the donor. Real estate, it was said, remains and 
cannot be consumed like mere personal chattel : money might be 
spent and gone : and therefore, they apprehended, that the gift's 
being voluntary is sufficient evidence of fraud as to land, 

421 but II not as to money. Th« Chancellor was somewhat struck 
with the distinction at first, ^and seemed to doubt how far 

money could be brought back by force of the statute, after actual 
possession had been given ; but he was ultimately of opinion, that 
the distinction taken at the bar was ill founded, and that the quality 
of the thing given, ought not to cripple the beneficial operation 
of the statute, with respect to fraudulent gifts. 

It must be owned, however, though the distinction made at the 
bar, in the above case, between real and personal estate, can nev- 
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er be admitted to the extent of including among those kinds of 
property which are beyond the reach of the statute all descrip- 
tions of personal estate, yet that there is an extrQme difficulty in 
applying the provisions of the statute to property existing in the 
shape of money. It is true that, although money, in the language 
of the courts, is said to have no ear-mark, the court of chancery 
has, in some cases, where an executor has laid out his testa- 
tor's money in || land, pursued the property in favor of a le- 422 
gatee^ notwithstanding the change in the substance of the 
thing ; (34) but this it can only do through the medium of a con- 
structive trust, which renders the justice of that court, sometimes 
independent of the legal qualities and changes of property. And 
where an executor had invested his testator's money in the pur- 
chase of stock ; (35) this was determined to be no appropriation 
or conversion of the testator's estate, so as to prevent a court of 
Equity from following it, as much as if it had remained in the 
condition it was in at the testator's death. But if an executor 
gives away the assets of his testator, among his own family, a 
court of Equity, independently of this statute, cannot follow the 
money in the hands of the voluntary donees, so as to compel them 
to refund ; but the remedy is against the executor, either for an 
account in equity, or for a devastavit at law. The statute 13th 
Eliz. does not enlarge the natural jurisdiction of any court, by fur- 
nishing any new remedies. It merely avoids the voluntary 
act) leaving the rest to the consequences and remedies || of 423 
law. Where lands or chattels are voluntarily and fraudu- 
lently transferred, the statute 13th Eliz. avoids the transfer as 
against creditors, who have a right to regard the property as un- ' 
altered, and consequ'bntly still subject to their executions ; but 
the statute helps them no further than by allowing them to avail 
themselves of this construction by the judicial remedies which 
flow from their rights. So that if the court of Chancery could 
not, in a case circumstanced like that above cited from Ambler, 
where no fraud was imputable to the donees, compel them to re- 
fund independently of the statute 13 Eliz., it is difficult to say 

(34) See the cases of Lane v. Dighton, Ambl. 409. Ryal v. Ryal, Ambl. 
413. Balgney v. Hamilton, Ambl. 414. 

(35) Waite v. Whorewood, 2 Atk. 159. 
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yihui virtue was derived to the decree in that case from the au- 
thority of the statute. 

To the remedy at law, under this statute, there is a natural 
boundary affixed, where the voluntary gift is of money, or other 
flux or consumable chattel ; for the creditor must wait till he has 
prosecuted his suit to execution before he is ripe for litigation up- 
on the statute in question, and if the individual property is, io 

424 the mean time, gone or consumed, he cannot challenge ||by 
force of the statute, unless by fresh action upon its penal 

clause, a right to damages or recompense in value. And it does 
not seem that equity will specifically follow, wimt is not the sub- 
ject of a legal execution. So that money, which is of no iolrin- 
fijc estimation, but merely the measure or medium of value, does 
not appear to be naturally embraced within the provisions of the 
statute 13 £liz. ; with respect to which statute it is not easy to 
admit that the bounds of its operation can be extended in courts 
of equity. We find it stated therefore, in Viner tit. Frauds F. 
pi. 27. that, where a man, being much indebted, gave £600 for 
the benefit of his younger children six hours before his death, such 
gift was not fraudulent as against creditors, though it would have 
been so, if real estate or chattel real had been conveyed ; a po- 
sition, perhaps, a little too short, since there certainly are many 
articles of property not coming within the description of chattel 
real of which such gift or assignment would be fraudulent as 
against creditors. It seems, also to have been the opinion 

425 in the case oi Fletcher || it al. v. Sidley et al (36,) that such 
gift of money would not fall within the provisions of the stat- 
ute 13 Eliz. 

But to return to the question as to what degree of inducement 
will form a consideration sufficient to support a conveyance to a 
stranger, as against creditors and purchasers within the statutes. 

In the argument of Twiners case, Anderson, Chief Justice of 
the Common Pleas, put a case to this efiect. (37) A man of 
weak understanding and incapable of managing an estate, which 
had descended to him, and being given to riot atrd disorder, by 
the mediation of friends openly conveyed his lands to them upon 

(36) Eq. Ca. Abr. 149. 2 Vern. 490. 
(37; 1 Rep. 836. 
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trust to take the profits, and apply them to his maintenance, m 
order to prevent his wasting and consuming the same ; and af- 
terwards being seduced by designing and deceitful persons, bar* 
gained and sold to them his lands, which were of great value for 
a small sum of money.* This bargain, although it was for 
money, was || holden to be out of the statute, for that Act 426 
does not hold any purchaser who does not come to the land 
for a good consideration, lawfully and without fraud or deceit ; 
but such conveyance, observed the Chief Justice, made on trust, 
is void as to him who purchases the land for a valuable consid- 
eration, bona fide, withottt deceit or cunning. The ground up- 
on which that case was decided evidently involved an admission, 
that if the purchaser had come in upon valuable consideration, 
and bona fide, his claim would have prevailed against the antece- 
dent conveyance, and this negative inference arising from the 
case was confirmed by the positive statement of the Lord Chief 
Justice himself, who related it, and who seemed to speak the sense 
of the othes Judges of his time. It appears, therefore, that the 
presumption of fraud raised by the statute from the want of val- 



*According to the most ancient authorities, a person non compos mentis, 
may avoid his deed or feoffment Year Book, 9 Hen. 6, 6; Britton, tit Detle, 
f. 66 ; F. N. B. 66. It was afterwards held that no person should be allowed 
to stultify himself. Litt s. 405, 6 ; Bro. Ab. Dum. fuit, pi. 3 ; 1 Inst 274 a, 
Beverley's case, 4 Rep. 126; Stroud v. Marshall, Cro. El. 398 ; Cross v. Ad- 
ams, Do, 622. This doctrine seems now to be repudiated. And it seems at 
the present day that the bond or other specialty of an idiot or insane person is 
not binding upon him. Yatesv . Been, Stra. 1104; 2 Bla. C. 291; 1 Fonb. Tr. £q. 
5th ed. 48, n; Faulder v. Silk, 3 Camp. 126; 2. M. & P. 264; 5 Bing. 176. 5. 
c. See also, Mitchell v. Kingman, 5 Pick. 431; Webster v. \Voodford,3 Day, 
90 ; Grant v. Thompson, 4 Conn. 203 ; Lang v. Whiddon, 2 N. H. R. 435 ; 
Scaver v. Phelps, 11 Pick. 304 ; McReight v. Aiken, 1 Rice, 56 ; 1 Bland. 376; 
No. 41, Amer. Jurist, 3; Rutherford v. Ruff, 4 Desau8,350; Burch v. Hurst, 3; 
Do. 273. 

If a contract entered into when the obligor is in a state of intoxication, so 
as to deprive him of the exercise of his understanding is voidable ; and the 
party may for that cause avoid it though his intoxication was voluntary. Bar- 
rett V.Buxton, 2 Aik. R. (Vt.) 157; Per Walworth, Chancellor; 1 Paige, 580; 
Reynolds v. Waller, 1 Wash. 164; Wigglesworth v. Steers, 1 Hen. &, Munf. 
70; White v. Cox, 3 Hayw. 82; Seymour v. Delancy, 3 Cow. 445; Reinicker 
V. Smith, 2 Har. & Johns. 421 ; Duncan v. M*Callough, 4 Scrg. & R. 484 ; 
King T. Bryant, 2 Hayw. 394; Burroughs v. Richman, 1 Green. 233. 
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uable consideration, was esteemed to be so strong as to dispense 

with proof i>r actual and visible fraud in the voluntary conveyor. 

For surely the s))ccinl circumstances of the foregoing case, so far 

from being indicative of fraudulent intent, were strong on 

427 the side of || a contrary inference. But the preventive poli- 
cy of the st'itutc was thought to demand this sacrifice to the 

salutary certainty of rules and the perfection of its general object. 
It may be observed, that had the purchaser been without the 
imputation of fraud, he wouhl have taken the legal estate, and not 
the trust interest, out of the cestui que trust, for the whole pre- 
vious transaction would have been radically overthrown by the 
subsequent conveyance, and this upon the strength of the impu- 
ted fraudulency of intent within the statute. For the statute will 
not listen to a particular story of intellectual incapacity, against 
the strong presumption furnished from the two inconsistent con- 
veyances. It is impossible to say what degree of capacity is com- 
petent to the conception of fraud, and it seems that the statute 
would be thrown into great difliculty of execution, if its efficacy 
could be stopped by so ambiguous a plea. Nevertheless the cir- 
cumstances of such a case must always cast a suspicion on the 
character of the purchaser, so as to exclude him upon very 
42S slight additional || grounds, from the protection of this law. 
In the case of seduction, where the seducer, by way of 
making such reparation for the injury done by him as was in his 
power, has entered into a bond for the payment of a sum of mon- 
ey ; though, in so doing, he has been considered as fulfilling the 
dictates of his conscience, and such consideration has been par- 
ticularly respected both in courts of equity and law, yet it has 
been distinctly held, that this is not a t;a/ua6/e consideration, and 
therefore not good against creditors, (g) And we may deduce 

(g) Vide the case of Turner v. Vaughan, 2 Wills. 339. and what is said in 
the same case by Clive J. in resp?ct to a determination of Sir Joseph JekylL 
See also L^dy Coxe*s ca^e, 3 P. Wms. 339.* Mr. Sergeant Williams has re- 
ferred to all the cases on this subject of the premium pudiciticc in his note to 
the case of Cray v. Rooke, Cas. Temp. Talb. 153. 

*A bond given to a woman in considorntion of past cohabitation, is good in 
law, although in a couit of equity it WDuld be postponed to creditors. 

Sir Joiseph Jekyll, Master of the RolU, in a case where creditors interfered 
against a bond of this 8ort,wished he could have given the lady the monej up- 
on the bond ; and wiien it is pramium pudoris a court of equity will not relieve 
against sacha bond; per Clive, Justice, in Turner v. Vaughan above cited in note. 
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as a consequence from this position, that a conveyance resting up« 
on such a consideration would be void within the statute 27 Eliz. 
against subsequent purchasers for pecuniary consideration. 

II With respect to conveyances or assignments for pay- 429 
tnent of debts some distinctions seem proper to be taken. 

And first, it may be remarked, that a general conveyance or as^* 
Bignment to a stranger, in trust to pay the debts of the person 
conveying, is, clearly, not a consideration sufficient even to raise 
an use upon a covenant to stand seized. Nor \vill it suffice to 
support an actionable promise ; for in such case no considera- 
tion moves from the promisee of advantage to the party promiS'^ 
ingf or of detriment or charge to himself. 

That the mere destination of the property to the object of pay* 
ing the debts of the grantor is not sufficient to raise the use upon 
a covenant to stand seized, or bargain and sale, appears from 
Lord Pagefs. (38) L. P., being seised in fee of the manor of 
B. by indenture between himself of the one part, and T. on the 
other part, in consideration that the said T. with the prof- 
its of said manor, would pay his debts, || and such sums of 430 
money as were contained in such a schedule, covenanted to 
stand seized of the said manor to the use of the said T. for the 
term of twenty-four years, and after the expiration of the said 
term, to the use of W. P. his son, in tail, with divers remainders 
over. And it was there holden and agreed by all the Justices and 
the counsel on both sides, that the uses limited to T. and others 
were void for want of a consideration sufficient to raise an use ; 
for the money, which was appointed for the payment of the debts, 
was to come out of the profits of the land of the said L. P. so that no 
consideration at all moved from T. But in the same case it was 
clearly agreed, that, if T. was to have paid the debts out of the 
profits of his oti^n lands, there would have been consideration 
sufficient ; by which must have been meant, that in such a casei 
there would have been a good consideration to support the con« 
▼eyance as a bargain and sale ; and, no doubt, had the case been 
BO, the deed would have required enrolment. 

||That such a conveyance for payment of debts, to which 431 
no creditor is a party, cannot support itself, under these 

(38) 1 Leon. 194. 
29 
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statutes of Elizabeth, against purchasers, or discoDtented credi- 
tors, is a proposition flowing pretty clearly from the general anal- 
ogy of the reported decisions, and deducible from the Yery 
plan and spirit of the statutes thennselves. The Lord Keeper 
Finch, anno 27 Car. 2. in the case of I^eech v. Leech (39) de- 
clared, that a trust for payment of debts generally is good 
against an heir, though no creditor be party to the deed, nor debt 
expressed in particular, nor covenant in the lease to pay ; but^ at 
the same time, his Lordship observed, that he would not maintain 
it against a purchaser/^ 

But if a creditor be a party to such a conveyance to a trustee 
for payment of debts, however open the transaction mciy' still be 
considered to the imputation of fraud from concomitant circum- 
stances, there is a clear valuable consideration to support the 

432 deed, since || forbearance of suit and mutual accommodation 
are expressed by the terms, or implied in the very nature of 

the transaction. In such a case there is a plain induceoient to the 
party conveying, not founded upon a vain apprehension q( possible 
danger, or an alarm excited by groundless menances, which, as we 
have seen in the before cited case of Peat v. Powell (40,) will not 
form a valuable consideration, for the conveyance, but a rational 
anxiety to avoid the expense and disgrace of a suit, which the party 
knows himself incompetent to defend. It is not the moral in- 
ducement that takes such a case out of the statutes of Eliz. (for 
to admit such a ground of support would be to furnish fraud 

(39) Chan. Ca. 249. et vid. 2 Vern. 510. Turbach v. Marbury. 

(40) Ambl. 387. 



♦In Widgery v. Haskall, 5 Mass. R. 144, it was decided that if an insolvent 
debtor assign his effects in trust for certain of his creditors, made by a con- 
veyance to wftich they are not parties, nor assenting, this assignment is void 
as to other creditors ; for the grantors have no consideration, not even the dis- 
chaige of their debts. So if a debtor assign his property to trustees, for cer- 
tain creditors, and reserve a power to revoke, this is fraudulent and void, 2 
Johns. Ch. R. 576. But an insolvent debtor may prefer one creditor to an- 
other, 2 J. C. R. 576 ; Hatch v. Smith and trustee, 5. Mass. 42: Barr v. Hatch 
et al. 3 Ham. (Ohio) 526. 

By a statute passed in Vermont in 1843 all general assignments made by 
debtors for the benefit of creditors shall be null and void as against the credi- 
tors of such debtors. See pamphlet laws, 1843^ p. 7. 
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wilh a convenient coloring, upon the danger of which enough has 
been said), but the less equivocal motive of temporal advantage. 

What then would be the effect under these statutes of Eliz., of 
a conveyance to creditors, or to which creditors are parties, for 
the payment of debts, the remedy for which has been barred 
by the statute of limitations ? for here it || seems that the 433 
debtor can be influenced only by moral motives, since the 
plea of the statute is peremptory in the courts both of law and 
equity ; and though moral obligation may be good to raise an as- 
sumpsity it has not that ingredient of value which is constitutive 
of the effectual consideration within these statutes of Eliz. It 
may be observed, however, that in such a case the slightest ac- 
knowledgment revives the debt at law by removing the bar of the 
statute of limitations; so that, without doubt, the transaction, 
above supposed, involves an instantaneous restitution of legal rem- 
edies. And though, it is true, the transaction, in its first move- 
ment, was voluntary, yet it will be hard to maintain that real and 
bona fide creditors re-instated in their rights of action, without a 
suspicion attaching upon their conduct, shall be compelled to re- 
linquish a security which had its birth in a conscientious though 
spontaneous act. Besides which, something of support may 
be derived to the transaction || from its analogy to those 434 
cases o{ ex post facto consideration, which will be a future 
subject of discussion. 

But it should seem to be out of dispute, that, where, as in the case 
of Lord Paget f above cited, a man conveys an estate to a stran- 
ger for the payment of debts out of the rents and profits, (which 
may be regarded as a clear voluntary conveyance) no creditor 
being party or privy (how far a bare privity and consent of a 
creditor or creditors proveable dehors the instrument might avail 
is doubtful,) or, as in the case last proposed, conveys to a credi- 
tor, for the payment of debts barred by the statute of limitations, 
if the persons interested under such deed bring their bill in equi- 
ty for a decree to compel the performance of the trusts (which, 
as no cestui que trust is a volunteer as to his trustee, may also be 
obtained) the decree supplies a perfect consideration, and vali- 
dates the whole ab origine ; for it would be a strange thing if 
the fraudulent intent within these statutes could be charged upon 
the proceedings of a court of justice. And perhaps the Us 



433 Conveyances for Payment of Debts. Ch. IV. 

pendens \\ alone would defeat the title of a subsequent pur- 
chaser ; for though the creditors may not have fixed the in- 
terest by original stipulation or bargain, yet if the simple convey- 
ance to a trustee, without their knowledge, for their benefit, have 
consequently induced their forbearance of compulsory proceed- 
ings, there accedes (o the transaction a sort of subsecutive cod- 
sideraiion^ which, if it do not change the nature of the convey- 
ance, so far affects the character of claimants as to throw upon 
the person purchasing with notice the imputation of corrupt deal- 
ing. Thus it appears in the case of Langton v. Tracey ,(41) 
that a conveyance in trust to pay debts, though no creditor was 
party, nor any certainty as to persons appeared in the deed, nor 
in any schedule annexed, was decreed good against a subsequent 
purchaser with notice of the trust. And, upon the whole, these 
are cases of such danger to purchasers, that a prudent adviser can 
hardly recommend a title, which has been at all the subject of ar- 
rangements for the payment of debts remaining unsatisfied. 

436 With respect to such conveyances or assignments ||as are 
taken by a creditor or creditors from the debtor by way of 

security or satisfaction, there can be no doubt but that they are 
prima facie good within these statutes of Elizabeth ; for they 
clearly stand upon a valuable consideration. This was distinctly 
admitted into Twyne's case ; where the debtor having made a 
deed gift of all his goods and chattels of the value of £300 to 
a creditor, whose debt was £400 to avoid the eflTect of an action 
commenced against him by another creditor, the court resolved 
that there being a real debt owing to the assignee, the avowed 
consideration for the assignment was perfectly good and unim- 
peachable ; but the transaction, being in other respects fraudu- 
lent fell within the provisions of the statute 13 Eliz. So, in a 
late case (42) where L. A. being indebted to several persons, by 
a deed to which a creditor was a party, conveyed a part of his 
real and personal estate to a trustee, upon trust, to pay half of 
the rents and profits to the grantor, and the residue omong 

437 certain creditors named in a schedule ; the ||deed being 
accompanied by none of those indications of fraud bj 

which Twyne's case was distinguished, ivas held by the court of 

r41) 1 Ch. Rep. 38. (42) 5 T. R. 428. Estwick v. Gaillaud. 
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King's Bench to be good and valid as against a creditor not 
named in the schedule.* 



SECTION IIL 

A Man ought not to be bountiful at the expense of justice. It 438 
should seen^ clear, therefore, that nothing in the stat. 43 £!iz. 
c. 4« can be construed to give any stability to donations to chari- 
table uses as against bona fide creditors, where the donor is in- 
debted at the time of his making the gift. But as a disposition 
of property to a charitable use in the 43 Eliz. though purely vol- 
untary, is irrecoverable, so that secret reservations and trusts are 
not to be presumed, considering too the general favor of the law 
to such public benefactions** when clear of all superstitious taint, it 
might be too much to say that debts arising upon subseqiLent con- 

* When a debtor in embarrassed circumstances enters into an arrangement, 
either by deed or otherwise, with his creditors, to pay them a composition 
upon their claims, or to discharge their demands in full, by instalments at 
stated intervals ; a private agreement between the debtor and one of the 
creditors who concurs or joins in the general arrangement, that the debtor or 
a third party for him, shall pay a further sum of money, or give a further or 
better security, than such as is provided for other creditors is void as a fraud 
on them. The creditors bargain for an equality of benefit as to payment and 
security ; there is a tacit understanding that all shall share alike — jtari passu ; 
and it shall not be competent for one of them, without their knowledge, to se- 
cure any additional benefit or security to himself. Alsayer v. Spaulding 4, 
Biog. N. C. 407. 6 Scott, 204. Cockehott v. Bennett 7. T. R. 763. Jackson v. 
Loomis 4 do. 166. Leicester et al. v. Rose, 4 ESast, 872. Jackson v. Davidson, 
4 B. and Aid. 695, 697. Wells v. Girling 4 Moore, 78 ; 1 Bro. &. Bing.447. 
S. C. Lewis V. Jones, 4 B. d& C. 511, 515; 6 D d& R. 567, S. C. Eaton v. 
Lincoln, 13 Mass. 424. 5 Johns. 333. 386. Case v. Gerrioh, 15 Pick 56. Wig. 
gin V. Bush, 12 Johns. 806. Clark v. White, 12 Pet S. C. 178. 

**A8 to the doctrine generally in relation to charitable donations, see 2 Ves. 
jr. 886. 11 Do. 241. 8 Do. 141. 10 Do. 534. 2 Br. C. R. 428. 4 Yes. jr. 418, 
850. Porter's case 1 Ca 16 to 26. 4 Co. 104. 8 Co. 259, 261. Thelford's 
case. 2 Freem. 261. 4 D. and E. 264 where money was bequeathed, to found 
a Jewish synagoggie, chancery has applied to founding a hospital. 1 Merivale 
66» 100. White v. Hawkins, 7. D. & E.750. 1 Dall. 72. 1 Binn 175. 
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tracts can prevail against a perfected gift or conveyance to charita- 
ble purposes, made conformably to the restrictions on the 9ih of 
the late King, fiut the court of Chancery, in the distribution 

439 of assets, where charitable bequests, and the claims of || cred- 
itors, come fairly into competition, give a decided preference 

to. the latter, and show to the former so little respect, as, in case 
of a deficiency of assets, to make them abate in proportion with 
other legacies, (1) notwithstanding the favor they find in the civ- 
il law above other bequests. (2) The case of purchasers has 
been specially provided for by the statute of charitable uses. By 
virtue of that statute, and according to a train of judicial con- 
structions, which in times nearer the date of the statute, were 
abundantly favorable to this destination of property, a purchaser 
is subjected to some disqualifications which do not aflect him un- 
der the statutes of fraudulent conveyances. Thus a purchaser 
for valuable consideration will not prevail against a former volun- 
tary conveyance, if be comes in with notice of the charitable use. 
Though it was resolved in East Grinstead*s case, (3) that the 
notice must be certain, and personal to the purchaser. As, where 
land given to charitable uses was intended to be sold by act of par- 
liament, and a bill was brought for that purpose, whereupon 

440 it was said in the House upon the reading || of such bill, that 
the land was charged with a charitable use, in consequence 

whereof the bill did not pass, and the same land was afterwards 
sold to a member of the House, who was present at the reading 
of the bill on the former occasion, and delivered a speech upon 
the subject ; this general notice was deemed insufficient to viti- 
ate the title of the purchaser. 

It was resolved also in the same case, in favor of these humane 
grants, that lands charged with a charitable rent continue charged 
even in the hands of a purchaser without notice. (4) But the 
purchaser under the statute 43 Eliz. c. 4. besides the disqualifi- 
cation arising from notice, has been subjected, from the same ten- 
derness of the courts for charitable uses, to very strict construc- 
tions, as to the valuable consideration necessary to support his 
claim. The word valtiable is rigidly bound down to things of a 

(1) P. Wms. 265. 421. 675. (2) Fielding v. Bond, 1 Vera. 230. 
(3) Duke 64, (i) Duke 159. 
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pecuniary measure and appreciation, so that even marriage has 
been said to be no valuable consideration within this statute of 
charitable uses. (5) So also, if the consideration of the 
II sale be things of shew or arbitrary worth, as jewels, &c. 441 
or if the consideration be executory, (6) or if the considera- 
tion be mixed, as money and natural aflection, (7) or if an inade-^ 
quate price be given, (8) these charitable uses, it is said, will pre- 
vail against a conveyance to a purchaser. But within the de- 
scription of valuable considerations under this statute are included 
plate of a known weight, release of debts, of arrears of rent, or of 
a covenant broken ; but a mere possibility in land has been hold- 
en to be no consideration within this statute of charitable uses. 



SECTION IV. 

II A Donatio causa mortis must upon every principle 442 
of good policy and analogous reasoning be void as against 
the donor's creditors.* Until the donor's death the gift, being 
incomplete and suspended, seems clearly to be within their reach. 
And the consideration of mortality can avail nothing ; for nothing 
ought so to press upon the recollection of a dying man as the 
obligation of discharging his debts, and nothiug can be sancti- 
fied by death which was corrupt inter vivos. Pere Williams 
has subjoined to his report of the case of Drury v. Smith, (1) 
a memorandum of a case between Smith v. Casen determined 
8th December, 1718, where, jewels having been given by way 
of donatio causa morlis, it was doubted by the Master of the 
Rolls whether this was good against the debts of the de- 
ceased ; and the reporter adds, that it seems not ; for || being 443 
given in case of the donor's death and in the nature of a 
legacy, it is fraudulent against creditors. And with this agrees 
the imperial law. Sicuti legata non debentur nisi deduclo cere 

(5) Duke 177. (6) Duke 177. (7) Ibid. (8) Ibid. 



* Smith V. Smith, 2 Stra. 955 ; 2 Black. Com. 514 ; 2 Ves. jun. 120 ; Extf- 
cators of Blake v. Lowe, 5 Desaus. 263. 
f 1) 1 P. Wrai, 406. 
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alieno aliquid aupersit, nee mortis causa donationes debebun^ 
ter ; sed infirmantur per (bs alienum, (2) And if we suppose 
debts to be contracted between a man's last sickness and death, 
it appears to be the sense of the civil law, that such subsequent 
debts shall invalidate the gift ; though it seems to be only fol- 
lowing up the analogy between these donationes causa mortis 
and legacies. Si (bs alienum interveniat, ex re mortis causa 
sibi donata nihU aliquis consequetur. (3) But whether the 
transfer partakes most of the quality of a gift legacy, being 
still only voluntary, it should seem to be equally void as against 
creditors, after the donor's death. And though perhaps it maj 
not fall, as a legacy ^ within the province of an executor to ad- 
minister, yet, if it be void as a g^ft, it must come to the 
executor as assets for the satisfaction of creditors. And if an 
action were commenced against an executor, without a 

444 sufficiency of other assets, || for a debt of the testator, per- 
haps by such suit, the property in the subject of a donatio 

causa mortis might be considered as fixed in the executor in 
quality of assets for the satisfaction of the judgment, and so as 
to entitleh im to an action of trover for the gift against the 
donee, (a) 

In the case of AUen v. Arme, (4) E. A., having surTived his 
wife, who bad died without issue, and having been formerly 
servant to his wife's mother, who had given a portion of £600 
with her daughter, part of which had been laid out in the pur- 
chase of the copyhold lands in question, being dangerously ill, 
out of respect to the memory of his wife, and kindness for her 
nephew, voluntarily surrendered the lands to the use of himself 
for life, with remainder to H. A. the nephew in fee ; but after- 
terwards recovering and marrying again, settled the same lands 
upon his second marriage. Here, though it was insisted 

445 on the part of those claiming ||under the settlement on the 
second marriage, that the surrender having been made by 

A. in the time of his sickness must be intended by him not to 

(2) D. L. 35, tit 2. 1. 66, } 1. (8) Ibid. 

(a) Vid. Strange 777. and consult the case of Tate t. Hilbert^ 2 Ves. 
Jun. 111. 

(4) 1 Vern. 
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bind if he recovered of that sickness, it be^ng merely voluntary, 
and that his intentions appeared to be so by his having, after hia 
recovery, settled the same lands before his marriage on tiie plain- 
tiff his second wife and his issue by her, who were to be taken 
as purchasers, and as such were entitled to relief against a pre- 
cedent voluntary surrender ; yet the Lord Chancellor declared, 
be would not infer any intention contrary to the surrender, and 
dismissed the bill, as there did not appear to be any fraud or 
trust in the case. The reporter has left us to guess at many 
circumstances of the case ; but there appear in it several ingre- 
dients which materially differ it from the case of Douglass v* 
Wardy (5) cited in a former part of this essay. The real ap- 
prehension of the approach of death is certainly not very consis- 
tent with the supposition of any views of fraud towards a 
subsequent purchaser, and least of all a purchaser by mar- 
riage, for marriage and mortality do not appear together ||in 446 
the same prospect. But what degree of sickness shall 
induce such serious apprehensions in the patient as to banish all 
temporal prospects, is a point lying beyond the reach of legal evi- 
dence ; and therefore the circumstances of a man lying in a dan- 
gerous sickness furnish no certain testimony of innocence under 
these statutes. But it appears from the report, that the nephew 
had also married since the surrender in his favor, and probably 
before the second marriage of the surrenderer, and the nephew's 
widow, who was defendant in the cause, which was revived, 
after the deaths of the uncle and nephew, between their repre- 
sentatives, claimed by a surrender upon her marriage also. So 
that there appears to have been a consideration ex post facto to 
support the title of the defendant. Probably the second settle- 
ment made by the first surrenderer, rested only in covenant, which 
was the reason of the application to a court of equity ; and, in 
this view of it, we perceive only three particulars which differ 
it in circumstances from the case of Douglass v. Ward, where 
a voluntary settlement by a husband upon his first wife 
II was set aside in favor of a jointress under a second mar- 447 
riage : 1. the sickness of the voluntary settler, which repels 
the suspicion of any prospect of a second marriage ; but which 

(5; 1 Chan. Ca. 99. Vid supra 867. 
30 
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as has been observed,' is equivocal testimony : 2. the subject of 
the settlement's being copyhold, as to which, perhaps, some 
question^ has been made whether or not, it comes within the 
statute 27 Eliz. c. 4. (6) although the point at this day seems 
not to remain in much doubt (b) : and 3. the marriage of ihe 
volunteer and his settlement of the estate upon his marriage, 
which brings the case within the principle of some of those ex 
post facto considerations, which will be treated of in a subse- 
quent part of this volume. 



SECTION V. 

448 II In reviewing the cases decided upon tlie statute 13 Eltz. 
we may observe the distinction in favor of advancements to 

children, by persons not indebted at the time, to be pretty 
clearly and uniformly maintained in the opinions of the greatest 
lawyers : and by adverting to this distinction, we are able to 
reconcile many judgments, which might otherwise appear 
discordant. Thus, where Lord Coke sitting as Chief Justice 
in the case of Thfrer v. Littleton, (1) declares his opinion, that 
natural love to a child must be regarded as a good consideration 
within the proviso of the statute 13 Eiiz., and in Tioyne's 
case affirms, that nothing but a valuable consideration is a 
good consideration within the statute, and carefully distio- 
guisfaes between a strictly valuable consideration and the con- 
sideration of love and affection, we are to understand him 

449 distinctively with reference to the subject || matter. Accord- 

(6) Vid. Doe v. Routledge, Cowp. 705 et seq. 

(b) How far surrenders of copyhold lands are within the statute 13 Eliz. 
Vfiih respect to creditors, may, perhaps, be doubted, since it may be said, 
that they have not the effect of delaying, hindering, or defrauding creditors, 
who cannot issue process to levy a debt upon a copyhold estate. It has been 
determined not to be an act of bankruptcy on a similar ground. Ex parU 
Cockshot, 23 March, 1792. 

(1) 2 Browal. 189. 
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ing as he speaks of natural love as an aTailing or void 
consideration within the statute, his meaning must be referred to 
cases wherein the debts arose upon prior or subsequent contracts :* 
as where, in Tyrer v. Littleton, he says, that affection of blood 
is good within the proviso, except it were to defraud creditors, 
and in Twiners case, affirms that such conveyance in considera- 
tion of natural affection by a person indebted, is fraudulent 
within the statute of Elizabeth. It is worthy of remark, that 
the whole strain of Lord Coke's reasoning in the last mentioned 
case shews it to be his opinion that the statute 13 Eliz. should 
be so construed as to make it substantially operative to the bene- 
fit and protection of bqna fide creditors ; in so much that a 
motive abstractedly good and moral shall, by the presumption 
arising upon this statute, be intended fraudulent, wherever the 
grantor stands indebted at the time, against his bona fide credi- 
tors. That great lawyer cannot therefore well be understood 
to rest this construction so much upon any particular 
(I probability of actual fraud, as upon the general policy of 450 
the statute, the comparative merit of adverse claimants, and 
an equitable balance of considerations, for his words are, '^ equity 
requires, that such gift which defeats others, should be made on as 
high and as good consideration as the things which are thereby 



* Where there is no actual fraudulent intent, and a voluntary conveyance 
18 made to a child in consideration of love and afibction, if the grantor is in 
prosperous circumstances, unembarrassed and not considerably indebted, and 
a gift is a reasonable provision for a child, according to his state and condition 
in life, comprehending but a small portion of his estate, leaving ample funds 
unincumbered for the payment of the grantor's debts, then such conveyance 
will be valid against debts existing at the time. But though there be no 
fraudulent intent, yet if the grantor was considerably indebted and embar- 
rassed at the time and on the eve of bankruptcy ; or if the value of the 
gift be unreasonable, considering the condition in life of the grantor, dispropor- 
tioned to his property and leaving a scanty provision for the payment of his 
debts ; then such conveyance will be void as to creditors. Salmon v. Bennett, 
1 Conn. R. 525. But see Chancellor Kent's opinion in Read v. Livingston, 
3 J. C. R. 481 ; see also Hendee's Lessee v. Longworth, 11 Wheat. 218 ; 
Brackett et ux. v. Wait et al. 4 Vt R. 889 ; JLush v. Wilkinson, 5 Ves. jr. 384; 
Townsend v. Windham, 2 Ves. sen. 11 ; Roper's Husband and Wife, 307-8; 
Verplank v. Sterry, 12 Johns. 557 ; Parker v. Proctor et al., 9 Mass. 390 ; 
MasoD V. Rodgers, 1 Root, 324 ; Bennett v. Bedfoid Bank, 11 Mass. 421. 
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defeated." And he founded his opinion, in part, on an analogy 
to the principles on which it had been hoiden before the statnte 
of uses, that feoflfments made only in consideration of blood 
and affection were unavailing to destroy an use raised oa valua- 
ble consideration, but should destroy an use raised on connd- 
eration of nature, because in the last supposition both coDsidera- 
tions are in equali jure. 

If the act 13 Eliz. were to be wholly dependent for its operatioD 
on the particular circumstantial likelihood of existing fraod in 
the individual case, a creditor by the imperfection of his remedy 
upon the statute, would be driven into equity for relief, where 
the ascendancy of his title woul certainly be recognized ; for as 
was observed by Lord Northingfon in the case of Partridge 

451 V. Gopp (2) before cited, ^' no ||man is there considered as 
having such a power over his property as that he can defeat 

his creditors by a conveyance without consideration.^* It may 
be remarked too, that the very language of the courts, declariog 
a deed fraudulent as against creditors, discovers it to be their 
sense, that the statute imports a constructive fraud irresistibly 
conclusive in favor of bona fide creditors claiming against mere 
gratuitous conveyances ; (a) and, perhaps, the Lord Keeper may 
be understood in a sense correspondent to this notion, wheo in 
the case of Fletcher v. Lady Sidley, (3) he expressed the incli- 
nation of his opinion to be, that, *' fraudulent conveyances are 
made so only by the several statutes made for that purpose." 

452 II But the partiality both of courts of Law and Equity lo 
bona fide creditors is not extended toa/lthat class of claim- 
ants in equal degree; it loses so much of its force, where the 
demands of creditors arise upon subsequent contracts, as in such 

(2; Ambl. 598. 

(a) Absolute fraud makes every iDstruinent fraud to all iatents and purposes. 
It searches, penetrates, and vitiates a tnnBs^iion fundamentally. But if 
fraud in this absolute sense were intended by the statute, with what propriety 
could we understand a deed fraudulent within the statute to pass a legal io* 
terest and bind a man's representatives 1 So far is this from being consistent 
with legal principles, that covin is held to vitiate every title, however legiti- 
mate in its creation according to the rules and solemnities of law. 

(3) 2 Vem. 491. 
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cases to require some accessory indications of frauds if the pre- 
Tious conveyance be founded upon motives of such probable 
sincerity as the afiections of consanguinity. Where a man is 
indebted, the sense of obligation to discharge his debts may be 
supposed to press unceasingly upon a conscientious mind ; and 
where such moral calls have lost their force, no credit ought to 
given for purity of motive under the most plausible pretences of 
inducement. The very proximity of blood raises rather the idea 
of confederacy than affection in such unconscientious transac- 
tions. But a person uninvolved may with great reason and jus- 
tice make provision for his children ; and as the consideration of 
blood is a motive of specific virtue and agency in our law, it is 
consistent with principles both moral and technical to stamp 
it with a legal preference where it is opposed to ||debts 453 
which wholly originate in subsequent contracts, and are un- 
attended with any particular marks of prospective contrivance. 
It appears, however, from the cases already cited in this 
volume, that although subsequent creditors must yield to con- 
veyances supported by such privileged considerations,C6^ yet 
that where a case stands unaccredited by ||these natural in- 454 
ducements, debts arising upon subsequent contracts will pre- 
vail, by force of the 13 Elis. against spontaneous gifts, -however 
justified upon moral reasons. In the case o( Jones v. Marshy (4) 
we have seen that Lord Talbot treated it as a question, how far 

(h) What relations are embraced within the scope of this privileged con- 
sideration may be a question. Considerations to raise uses, and the force 
of the gift in frank marriage extended to collaterals, Litt. sect. 17. Dyer 287. 
a. ; but it seems that conveyances by tenants by chivalry, in consideration d 
natural affection to collateral relations, were not within the 32 H. 8. c. 1. as 
children's children, and all the posterity in linea r^c/o, were Cro. Jac.I57. 6 R. 
75. 77. and in Dyer 296. b. it was resolved, that bastards were not within the 
meaning of the said act 32 H. 8. c. 1. which, by preferment of children, in- 
tends only the lawful progeny of the donor. See also Thornton's case. Dyer 
345. a. Consideration of natural affection will not raise an use to a bastard ; 
and see Dyer 374. a. S. P. Neither will equity supply the want of a surren- 
der in behalf of a natural child. Prec. in Chan. 475. But see 1 T. R. 96. 
that bastards are within the meaning of the marriage act ; and the observa- 
tion of Buller, J. that the rule that a bastard is ntUlius jUius^ applies only to 
inheritances, and that it was so considered by Lord Coke. 

(4) Ca. Temp. Talb. 65. 
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a court of equity could set aside family settlemests, made with- 
out any consideration, as fraudulent against a creditor who lends 
his money many years after the settlement ; but enough, perhaps, 
has already appeared' in this essay to shew that such question has 
been answered by the courts in favor of family settlements. It 
is to be regretted that the reporters of cases, wherein creditors 
have claimed against voluntary settlements, have frequently 
omitted to take notice of the order of time in the date of the 
transactions. Sagittary v. Hide, reported by Vernon, leaves 
this fact unascertained, though we may in part collect from the 
argument of the counsel for the plaintiff, that the origin of the 
bond debt, on which the plaintiff claimed, was po^^erior to 

455 the settlement made by the obligor; and then, according |jto 
the terms of the above distinction, the settlement could not 

be shaken. 

A remarkable case was quoted at the bar in Sagittary v. Hide, 
which is there called LenthalVs case, and which is to be found 
in Keble under the name of Mountford v. Ranie. (5) Upon 
evidence to a jury in a trial at bar, it appeared that the plaintiff's 
title was under a judgment on a bond given by one G. to Sir 
John Lenthall, who was sheriff, and lessor of the plaintiff, which 
judgment was obtained on a scire facias against the heir and 
tertenants claiming under the ancestor and obligor. The defeo* 
dants set up a settlement by recovery to the use of trustees for 
sixty years, subject to the dispositon of the grantor, which con- 
veyance was made fourteen years before the ancestors became 
security for the prisoner. Keeling, J. and Rainsford, J. firmly 
agreed, as the reporter says, in pronouncing the conveyance 
fraudulent, although the plaintiff had only become a creditor 

456 by the escape of the prisoner, ||and they affirmed it to be 
fraud apparent (c) in their directions to the jury. But 

Twysden said that there could be no such intent at the time of 
the making of the settlement, the party not being then at all in- 
debted, and afterwards only collaterally ; and the verdict found 
by the jury corresponded with Twisden's opinion. Whether the 

5) Keb. 499. 

(c) It may not be unusefal to observe that apparent in its legal sense is 
mantfest. 
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collateral object of the condition of this bond, and the circum- 
stance of its being grouded on no original debt or contract, 
would now in a court of judicature attach a preference to the 
opinion of Twisden, is a point that may long remain in doubt. 
It has been determined, that where damages are recovered in 
an action founded in malejicio, (6) as where a man is prosecuted 
by action for crimintil conversation with the plaintiff's wife, a 
conveyance to trustees for the payment of debts, though profes- 
sedly intended to avoid the consequences of the suit commenced, 
shall not, in equity at least, be treated as fraudulent by the 
II recoverer in the action. But though this case resembles 457 
that of Mount/ord v. Ranie above cited, in the circumstance 
of there being no direct original contract before the making the 
conveyance, yet all comparison is at an end when we consider 
that the point in the last-mentioned case, which was in chancery, 
was the legality of the preference given io bona ^</e creditors up- 
on contract, over a claim for suppliciary damages. And it may 
be observed that in Lewkner v. jpVeaman, the plaintiff^ though 
postpone<^ to creditors upon pecuniary contracts, was let in upon 
the surplus after the creditors by contract were satisfied ; but in 
Mount ford y/Ranie, the claim of the bond creditor was radically 
subverted by the verdict of the jury in correspondence with Twys« 
den's opinion. The import, however, of this case of Lewkner v. 
Freeman, must be bounded to its particular characteristic circum- 
stances, and we must be cautious not to confound with its principle 
the case of a subsequent creditor by contract claiming against a con- 
veyance to a trustee for the payment of scheduled debts. Nor, 
on the other hand, will the case support an jjinference that, af- 458 
ter suit founded in malejicio has been instituted, a convey- 
ance by the defendant for any other purpose than the payment 
of bona fide subsisting debts upon contract, or for a plain 
valuable consideration, can maintain itself against the plaintiff's 
subsequent title to damages by recovery in the action. The de- 
cree of the court vindicated only against the statute 13 Eliz. the 
justice and legality of preferring the claims of present creditors 
upon pecuniary contracts, to a future possible right to accrue by 
a penal award. — And we are to observe that the conveyance by 

(6) Lewkner v. Freeman, Ca. Abr. 149. 
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the defendant in Lewkner v. Freeman^ was after the actioD 
commenced, but before the verdict. So that we can by no means 
infer from it that, in such a case, such a conveyance by a defend- 
ant of lands after verdict and before judgment, or of goods after 
judgment and before execution, would be efTectoal against 

459 the recoverer in the action, (d) ||Upon the whole, perhaps, 
the true spirit and exigency of the statute 13 Eliz. circum- 
scribes the case within the strict compass of its literal authority. 

It should seem that the distinction above taken between debts 
precedetU and debts aubaeguent in the case of a conveyance by 
way of family settlement, or by way of provision or advancement 
for a child or children, may branch into a sub-distinction between 
demands fundamentaUy originating after such conveyance, and 
such as arise upon an obligation prior in date to the conveyanoe, 
with a condition to perform some collateral act ; for it cannot 
be said, that an obligor in a bond, before the pecuniary demand 
arises by the forfeiture, can be ignorant of his liability or danger, 
so as to exempt him from the imputation of fraudulent intent 
upon this statute of Eliz. And indeed if the constnictioa 

460 of this statute can properly be influenced by technical ||rea- 
soning, it may be remarked that there is a present debt ex- 
isting at law immediately upon the execution of the bond, the 
condition being a condition subsequent t>nly, and operating 
merely upon the remedy, without in any manner changing, di- 
minishing, or qualifying the debt itself. And whether the per- 
son making such voluntary settlement be principal or only surety 
in the bond, can make no difference in this view. By attendii^ 
to the case of Maunt/ord v. Ranie, we perceive thatTwysden J. 
seemed to apprehend a diflerence, as to the application of the 
statute between the cases wherein the subject matter of the con- 
dition is collateral to the obligation, and those wherein, as in 
bonds for the payment of money, the sum in the condition ia 

id) For this would be strictly within the words of the statute, bein^ in 
delay of an execution ; and see Brook tit. Collusion, fo. 140. that a gift of 
goods between judgment and execution in an action founded on a tartt is void 
at common law if there is no consideration. See also Dyer 295. a. that an 
elegit was granted of lands which the defendant in toaste had on the day of 
the verdict given. 
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collateral to the obligation, and those wherein, as in bonds for 
the payment of money, the sum in the condition is parcel of 
the obligation ; but the diversity seemed not to meet the senti- 
ments of the other judges. 

But it does not appear that damages arising upon a broken cov- 
enant, entered into previously to a voluntary settlement made by 
the covenantor before the breach, has been considered as enti- 
tled to the same extent of remedy or relief at law or in equity. 
The ||case of the East India Co. v. Clavel et al. (7) is of 461 
some importance to this point, which case was shortly this. 
A. agreed with the East India Company to go as President to 
Bengal, and entered into a bond of £2000 penalty for the per- 
formance of articles; but before he set out he made a settlement of 
his estate, and, among other things, he declared the trust of a term 
of one thousand years, to be for the raising of £5000 as a por- 
tion for his daughter, who afterwards married J. S. whose fortune 
was £700 fer annum : J. S. before his marriage had been ad- 
vised by counsel that the portion was sufficiently secured, and 
afterwards, on her death, had in compliance with her request, ex- 
pended £400 on her funeral, but had never made any settlement 
on her. A. afterwards embezzled the goods and stock of the 
company to a considerable value, and died ; and the Lord Chan- 
cellor Harcourt decreed in favor of the bond only, to the amount 
of the penalty, but he would not for the sake of the actual dam- 
age sustained by the plaintiffs, and claimed by virtue of the 
articles, break in upon the settlement, || which he declared to 462 
be a resonable, prudent, and honest provision. 

Statutes and recc^nizances which are obligations of record, 
by which all the fee-simple lands, which the conusor bad on thfli 
day on which the acknowledgement was taken, are liable, into 
whose hands soever they may afterwards come, whether by sale 
or otherwise : so that by this sort of security for a debt, all ques- 
tion upon this statute 13 Eliz. (a), as to lands, is avoided. But 
with respect to chattels the case perhaps is different, for although 
all leases and other goods and chattels of the conusor or debtor 
are liable to be extended either in a fresh action of debt, or by 

(7; Prec. in Chan. 377. 

(a) Sncb creditors by statute are purchasers within the 27 EI. Vid. supra 

303. 

31 



463 PurcKa$ed in the Name of third Pereone. Cb. IV. 

execution immediately upon the statute, which he has in hu 
possession or to his use at the time or on the day of the execution, 
yet it has been holden that a bona fide sale for valuable consid- 
eration, without notice after judgment, and before execution, is 
good at common law, and as it should seem also within the stat- 
ute 13 Eliz. (8). 



SECTION VI. 

463 A Distinction has been taken between cases where coih 
veyances are made by the party himself, and where the prop- 
erty is purchased in the name of a third person to whom the conFey- 
ance is origininaUy made by the direction of the purchaser. For, 
although there may well exist in the case last supposed such badges 
of fraod as will entitle to e^ut^a&Ie relief, it haabeen holden not to 

fiill directly and legally within the provisions of the statute of 

464 27 Eliz. (a) Thus where || (I) L. purchased a manor in the 
name of Lady 6. his daughter ; and afterwards kept courts 

and made leases- in his own name, and continued to take the 
profits, and then sold the manor to Sir S. M. and died, the title 
never having been questioned by Lady 6. in the lifetime of her 
father ; it was resolved by the court, that it was not within the 
statute 27 Eliz. c. 4. although there were many badges of fraud. 
And in the case of Proctor v. Warreny (2) it was said by Lord 
King, that he did not know, that it had ever been determined, 
Ibat if a man being indebted, has an estate orifsinally conveyed 
to his children by way of provision for them, it should be subject 

O) Vide Sir Gerard Fleetwood's case, 8 Rep. 171^ 

(1) Lady George's esse, Cro. Car. 550. 

(2) Vin. tit. Frand Q^ a. 2. Sel. Ga. in Lord King's time 78. 

(a) Such yolantary donations by purchase and original conveyance aie ex- 
pressly within the statute of 1 Jac. 1. c. 15. of bankrupts, so that the commis- 
sioners may sell the lands so purchased in the name of wife, children, or friends. 
They are also expressly within the statute 13 Eliz. c. 4. by which the lands of 
the^ King's officers and accountants were made liable for their debts to the' 
crown. 
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to his debts.* The Lord Keeper Wright inclined to that opinion 
in the case of Fletcher v. Sidley, (3) where Sir S. C. having pur- 
chased a lease of a house in London, in which he dwelt, in the 
name of Sir F. W. and having taken a declaration of trust to per- 
mit Sir C. to enjoy for life, and then to hold the remainder in 
trust during the residue of the term, the question before the court 
was, whether the lease of the house so purchased in trust, 
in the name of Sir || F. W., Sir C. S. being dead, should 465 
be liable to the creditors, and brought into the account of the 
personal estate, it was insisted by the counsel for the defend- 
ant Lady S. that ** the lease could not be assets of Sir C. S. be- 
cause he had never had the term in him but was only to enjoy 
for life, the remainder bein^ given to the defendant, for the resi- 
due of the term. And that it being so settled, upon the purchase, 
it could not be liable to the creditors of Sir C. : for as, in his life- 
time, he might have given the money to the defendant, so, by the 
fiame reason, he might direct a conveyance to be made to her, or 
a declaration of trust for her benefit. And it was said, if a man 
purchases a freehold estate to himself for life, remainder over to 
another, such remainder shall not be void or fraudulent, even as 
to creditors by bond or judgment ; for it was a new pretence to 
say that a man may make a purchase fraudulently ; a man might 
alt€n, on purpose to defraud his creditors, and the statutes of 

*Tbe Englieh authorities concar for the last two hoadred years in this ^n. 
eral principle ; that if A. buys land with the money of B.' and takes a deed to 
himself, it is a resulting trust and may be shown by parol. 1 P. Wm. 112; 
822 ; 1 Alk. 50 ; 1 Cruise, 471, 477 ; 2 Vent 861 ; 1 Wils. 21 ; 1 Ch. Ca. 
89 ; 5 Bac. Abr. 894 ; Feame, 289, 290 ; 2 Atk. 50, 148 ; 8 P. Wms, 22 
note ; 1 Johns. R. 45 ; 1 Johns. Ca. 158, Jackson v. Stembergh ; and 205 
Neilson v. Blight ; 2 Johns. Ca. 278, Many v. Trustees of Kingwood ; 1 
Johns. R. 45 ; 8 Johns. R. 216, Foot et al. v. Colvin et al ; 2 Story's Eq. J. { 
1201. note 2; Pinney et al. t. Fellows, 15. Vt 525 ; Hurd v. Silsby and tnu- 
tee, 10. N. H. R. 168 ; Rundlett v. Dole and trustee, Da 458 : Parsons ▼. 
Parsons, 9 Da 309 ; Paul ▼. Crooker, 8. N. H. 288 ; Page v. Page, 8. Da 187. 
Homer et al. vJSavings Bank, 2 Conn. (2d s.) 478 ; Dean r. Dean, 1 Da 285 ; 
Ingraham et aL ▼. Wheeler, Do. 277 ; Donalds et aL ▼. Plumb et aL 8 Da 
477; Bull et al. v. Bull et al. Da 47 ; Banks v. Judah et al. 145 ; Hudson ▼• 
Waidsworth et al. Do. 848; Strong et al. v. Strong et aL Do. 408; Chambeiw 
lain et al. v. Thompson, 5 Da248 ; Bates etal.v. Coe, Da 28a 

flO 2 Vem. 400. bat see 2 Vem. 70 Kiagdome r. Bridges. 
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fraudulent conveyances would reach such alienation, but that 
as to purchasing \\ for another^ a man might do it or let it 
alone at his pleasure ;'* and to that opinion the Lord Keeper 
inclined, (b) 

(b) We must be careful, however, not to infer from these cases that a debt- 
or can screen his property from his creditors by taking an original conTeyance 
to another in trust for himself. It is plain that creditors might reach each 
tmst property in a court of equity, and in cases falling within the statute 29 
C. 2. <rf frauds and peijuries, by their executions at law. And where, from 
the circumstances of the case, the suspicion of a trust for the perscm advanc- 
ing the money arises, as in the case of Stileman v. Ashdown, before cited, from 
the want of aptitude in such original conveyance to the professed object of the 
purchase, a court of equity will let creditors in upon the property. It seems, 
however, that where the object of such original conveyance is the advance- 
ment of children, without any particular badge of fraud, the children will pre- 
▼ail in equity against the creditors of the parent, even though he were indebt> 
ed at the time of the purchase : such, at least, appears to have been the opin- 
ion of Lord King in Proctor v, Warren, and the efl^ct of the cases above cited. 
The reader will observe, that in the cases of Lady George and Fletcher v. 
Sidley, the property in dispute was the remainder after the purchaser's death, 
which was an entire new estate, that had never passed through hinu But da- 
ring the life of the purchaser, as he had the beneficial interest for his life, 
such interest was liable to his creditors : and this probably was the meaning 
of Lord Hardwicke, when, in the case of Stileman v. Ashdown, he put the case 
pf a father purchasing an estate for himself for his life, with remainder to his 
son in fee, and declared that this should not prevail against the creditor. His 
Lordship supposed the father to be living. In the cases above cited from 
Croke and Vernon, the dispute was whether the remainder should be assets 
for the satisfaction of the purchaser's creditors. 

Where the purchase by the father has been originally made in the son's 
name, the father's enjoyment of the rents and profits during his own life has 
not prevented the benefit of the advancement to the child, by creating an im. 
plication of trust for the parent See Elliot v. Elliot, 2 Chan. Ca. 231, and 
Lamplugh v. Lamplugh, 1 P. Wms. Ill ; where it was said that the father's 
taking the profits must be intended to be done as guardian to the son. But 
this construction cannot be made if the father takes the profits after the ma- 
jority of the son. Loyd v. Read, 1 P. Wms. 607. Where a purchase has 
been made by a father in his ottm and sotCs name, as in Stileman v. Ashdown, 
it has been holden to be a weaker case in favor of the son, than where the 
conveyance is taken to the son only. And, accordingly, the son has been de- 
nied the benefit of survivorship, as against a judgment credits of the lather. 
See the said case ctf Stileman v. Ashdown, 2 Atk. 461. Pols ▼. Pole, 1 Ves.76w 
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II It seems, also, that in some cases, where a man has 
only a power over property in another's right, as where 
he is the husband of an executrix or administratrix, ]| his 468 
conveyance of any chattel interest, which was assets in her 
hands notwithstanding his being indebted at the time, cannot be 
fraudulent within these statutes of fraudulent conveyances. Thus 
in the case of Ridler v. Punter, (4) it was found upon special 
verdict, that W. and his wife being possessed in right of the wife, 
of a term which she had as administratrix to C. her first husband, 
and being indebted by contract, granted the term to Coleman, to 
the use of himself and his wife for their lives, and after to the use 
of Coleman. Theiereditor obtained judgment against W. for his 
debt, and an execution of fieri facias being awarded to the sher- 
iff, he for this debt of W'. sold the term to the plaintiff in that 
cause. The question was, if the sale were good, on which the 
opinion of the court was clearly in the negative ; for the termi 
which was possessed by the husband only in right of the wife as 
administratrix, while it continued in his possession unaltered, was 
certainly not extendible for his debt ; neither if the husband him- 
self had possessed it as executor would it have been extend- 
ible for his proper || debt. So that, by the court, this grant 469 
was out of the statute 3 H. 7. c. 4. and all other statutes of 
that nature, (c) 

In this case, though the grant of the term by the husband, had 
the effect of altering the property, yet the thing conveyed vested 
originally in the grantee, without passing through the husband, 
or ever having been, for an instant, in his absolute possession ; 
nor could he be said to have parted with any property of his own, 
in any understanding or construction whatever. He had merely 
a power over the thing without any estate or ownership whatever, 
upon which the claims of his creditors could attach. He had the 
right of alienation ; but such right of agnation was a power 
thrown upon him by the legal incapacity of his wife, and his pre- 
rogative as husband, and not derived to him from any unity or 
community of estate or title. 

(4) Cro. El. 291. 

(c) A description that clearly incladed the 13 Eliz. c. 5. 
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If, however, he had granted the term, in trust to be || dis- 
posed of as he should appoint the same, the estate in the thing 
would have been altered, and an equitable interest would have 
been set up in himself; and though in the former case, there be- 
ing no fraud either at common law, or upon the statutes, there 
seems to have been no ground for a court of Equity to interfere ; 
yet in the case last supposed, there is authority for saying that, if 
the husband were to make a voluntary appointment^ under such 
power reserved upon the grant, a court of Equity would follow 
the rule upon these statutes of fraudulent conveyances, by tr»it- 
ing the appointment as void, and the interest as subject to the 
satisfaction of the husband's debts. For by the alteration of the 
property, in this case, the husband would have drawn to himself 
an estate in the thing, and his subsequent appointment would 
have operated as an equitable conveyance of the chattel interest, 
so as to let in the check which the law has imposed upon all vol- 
untary dispositions. 

This reasoning is fortified by the case of Ashfidd v. Aehr 

471 field J (5) where it appeared on the Master's report, || that 
Sir John Ashfidd by deed had assigned the personal estate, to 

which the defendant his wife was entitled as executrix of her for- 
mer husband, to trustees upon trust for such uses, intents, and 
purposes, and for such person and persons as he by deed or will 
should direct or appoint, and in default of such appointment, in 
trust for himself, his executors, administrators, and assigns, and 
afterwards by his will devised his estate to his wife and children, 
and died. The court determined that the property was altered, 
and the trust being general, as he should direct or appoint, he 
was owner in equity, and had the power and disposal of his ea* 
tate during his life. And because the disposition and appoint- 
ment of it, which Sir John Ashiield had made to his wife and 
children, was but in Ihe nature of a legacy, and no notice was 
taken in the will of the power of appointing, it was decreed to be 
assets, and liable to the demands of creditors. 

(5) 2 Vern. 277. 
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SECTION VIL 

[| But in looking into the authorities on voluntary appointments 
under general powers, the principle of the case of Ashfield v. 
Ashfield last above cited appears capable of expansion ; for virheth- 
er the power had been executed by deed or will, the determina- 
tion according to the grounds of the resolution in Townsend v. 
Windham, (1) and other cases, ought to have been the same.* 
The circumstances of the case of Lord Townsend v. Windham, 
as far as it regards the points now under consideration, were as 
follow : J. W. A. being entitled to a very large estate for life, re- 
mainder to his first and every other son in tail male, remainder to 
his nephew W. Windham in tail, with limitations over, and hav- 
ing only daughters, and no probable expectation of sons, after the 
marriage of his nephew executed an indenture of demise, in 
performance [| (as it set forth) of certain promises and agree- 473 
ments made by the uncle before the marriage, whereby he let 
him into immediate possession of part of the estate, without pay- 
ing any thing for it ; but W. Windham thereby covenanted that 
if by the settler's death, without issue male, it should happen, that 
W. Windham or any of the heirs of his body should ever come 
into possession of the estate, he would permit such person as 
the testator should, by deed or will in his lifetime, appoint for that 
purpose, to enter and receive the rents and profits of the estate, 
for so long a time as W. Windham should enjoy it in the uncle's 
lifetime. Afterwards the uncle, by deed, directed all and singu- 
lar the lands, tenements, manors, and hereditaments^ and all his 
estate, title, right, and interest, to S. C. his heirs, executors, ad- 
ministrators, and assigns, to take the rents and profits thereof, 
from and immediately after his death, in trust nevertheless to and 
for the sole and separate use of Catherine, his daughter, her heirs, 
executors and administrators.. After the uncle's death a bill was 
brought by his creditors for an account and satisfaction out 
of his assets. And the || question was, whether Catherine 474 
the daughter should take the benefit intended her by this 

^1> 2 Ves. 10, 



^See 1 D. Abr. Ch. 32. a. 13. sec. 10. and cases there cited. 
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appointment, or the interest under the power should be liable to 
the creditors of the deceased. 

Lord Hardwicke, in this case, strongly denied the disiin^ion 
which was attempted to be established between an appointment 
by will and an appointment by deed^ which, he said, would elude 
the rule of justice by which the court was governed in these cases. 
If, said his Lordship, there is a power to execute by deed or toiU^ 
though it be executed by will, it operates not as a will (a) to 
that purpose, but as an appointmenty and not as an appoiatment 
of a man's own assets, but of the estate of another. And his 
Lordship finally decreed, that the daughter could have no specifie 
lien upon the fund, unless there was a surplus after debts paid ; 
and that the appointment was void against the creditors, for 

475 whose II benefit, whatever arose by the deed out of the estate 
of W. Windham ought to be considered as part of the gen- 
eral assets of the deceased. 

The same doctrine has prevailed where the subject of a power 
of appointment has been nierely a sum of money, as appears by 
the cases of Thompson v. Towne, (2) Lascelles v. Lady Com- 
wallis, (3) Hinton v. Toye, (4) Pack v. Baihurst, (5) and 
Troughton v. Troughton. (6) It is to be observed, however, 
that these were all cases of general powers by which the appoint- 
ment was unrestrained to any particular objects, (b) for where the 
persons to be benefitted are described by the power, there is 

476 no pretence or semblance of ownership || in the appointor, 
so as to raise a title in his creditors as against his voluntary 

appointment. But where a man has such a power of disposition 
over an estate, or interest as enables him to vest it in his own re- 
fa; Vid. Bath and Montague's case. 8 Cban. Ca. 100. per Lord C. J. Hoh. 

(2) Free, in Chan. 52. 2 Vern. 319. (3; Free in Chan. 232. 2 Vera. 465. 

(4) 1 Atk. 465. (5) 3 Atk. 269. (6) 3 Atk. 656. 

(6) In the case of Hinton v. Toye, 1 Atk. 465. the creation of the power 
was coupled with a recommendation to the appointor to appoint to charitable 
uses, but it was left optional with him to pursue the recommendation or not 
And the court declared that as he had the power of giving it to whom he pleas- 
ed, he was undoubtedly the owner of it ; and the interest was decreed to be 
liable to his creditors, though an appointment had been made to the children 
of a poor clergyman, and expressed to be in pursuance of the direction of the 
person giving the power. 
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presentatives, a court of equity will consider this as an ownership, 
for, as was said by Mr. Verney, Master of the Rolls, in the case 
of Hinion v. Toye, there are three ways in which property may 
be exercised, — ^by enjoyment in one's own right, by transferring 
a right to another, and by representation. 

Where a general power of disposition is given to a mail to be 
exercised or not as he pleases, until he executes the power he 
does nothing to affirm (c) the interest in himself, so as to 
constitute it assets for the || benefit oi his creditors. But 477 
where he has made a voluntary appointment, the court of 
Chancery considers a transitory ownership as gained to the ap- 
pointor by this act of disposition, but stops the interest in its 
passage to the appointee, and turns it into that channel in which 
in conscience it ought to go. 



•ttm 



SECTION VIII. 

IJThe validity of bonds are more frequently the subject 47^ 
of discussion and determination in courts of equity than of 
law : for every bond imports a sufficient consideration at law, but 
a court of equity repels a voluntary bond from its rank, and 
postpones it to debts (a) upon valuable contracts (1). While 
the obligation rests merely in contract, there is no opportunity 
for a creditor of the obligee to dispute its force in a court of law, 

(e)But where he, from whom the estate moves, reserves apower in any man<r 
ner to limit any estate or estates by his will, the whole fee-simple is in him ; 
so that any act that he dcos to dispose of the estate will hinder him from ex* 
ecnting his power, per Holt C. J. in Bath v. Montague's case ; vid. 3 Chan^ 
Ca. 100. and if he do no act and make no will, the fee simple, of course, de-^ 
scends through him. 

(l^Prec. in Chan. 17. 1 Atk.293. 

(a) There is a case in Barnardiston, wherein it was said that the court was 
of opinion that a bond given by the eldest son, in pursuance of a promise 
made by him to his father a little before his death, to the executor, by way o£ 
provision for his younger brothers and sisters, cannot be called a voluntary 
bond. Barnard. 397. Eales v* 6ee>. 

33 
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for until it has passed by regular litigation i» rem judicatcofo^ 
there is no proper subject of contest between the opposite 

479 claimants, at least during the ||life of the obligor. When 
the voluntary obligee is prepared to grasp the property by 

his execution, he is then in a predicament to dispute, or to have 
bis claim disputed by a creditor of his obligor, and the subject 
of an action between them may rise out of their contending 
executionsi, to decide their pretensions upon the foot of fraud 
within the statute of Elizabeth.* 

In actions against executors, the question of fraud within the 

statute 13 Eliz. upon voluntary and collusive obligations, is 

sooner matured ; for as the executor may in some cases plead 

an outstanding bond in answer to actions upon the debts of 

480 his testator, (b) an || occasion is then aflforded to the bona 
fide creditor to controvert the verity and honesty of the 

contract on which the pretended obligation was grounded. But 
the contending claims of creditors upon voluntary and valuable 
debts and obligations, as they are generally implicated with mat- 
ters of discovery and account, are, as before remarked ; usually 
agitated in courts of equity, wiiere a rule very favorable to jus- 
tice is tenaciously observed of postponing all voluntary instru- 
ments, however binding in their nature, to debts arising up<Ni 
honest and valuable considerations. The case of Lo^es v. Lew- 
i»e/ aZ.,(2) is one of the strongest in the books to shew the 
preference which courts of equity give to the stregth of the 

(h) In Philips y. Echard, Cro. Jac. 8. 35. where an executor pleaded a hood 
outstandings against his testator, beyond which he had not assets, and omitted 
to say that it was for a true and just debt, the plea was holden good without 
Huch an averment, for it was said it should be intended that it was pro tens 
et jusio debiio until the contrary was shewn. But in several cases the omis- 
sion of the averment above-mentioned has been holden a sufficient ground for 
a special demurrer $ vid. & Rep. 109. Cro. Jac. 182. 625. But it should seem 
that the addition or omission of this averment cannot substantially afiect the 
case, though perhaps the form of the replication may insome measure depen4 
upon it ; vid. 1 BrownL 50. 

(2) Prec in Chan. 370. Gilb. E^. Eep. 32. 2 Eq. Abr. 256. 



* A voluntary bond or a bond given kk consideration of a past cohabitatioii 
will be aet aside or postponed to creditors. Turner v. Vaughan, 2 Wils. 830u 
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actual consideration above that which the obligatory form of an 
instrument supplies ; the circumstances of Which case, as far ad 
regards the present question, were briefly as follows : A man, up« 
on the marriage of his wife's daughter, to whom he was indebted, 
but not to the amount of the portion expected by the intended 
husband, made a verbal promise to the husband to pay him 
four thousand pounds, ||and paid him all but fifteen hundred 481 
pounds, and some time afterwards executed a bond for pay" 
ment of the fifteen hundred pounds, which he shewed, together 
with his will, to the husband, to whom, however, he did not 
deliver it, but kept it by him until his death. It was afterwards 
found with his will. His creditors upon simple contract took 
out administration, and the husband becoming a bankrupt, hia 
creditors exhibited their bill to have the benefit of the bond : but 
Lord Chancellor Harcourt decreed, that this bond was to be 
looked upon as a voluntary contract, being not made in pursu- 
ance of any agreement in writing on the marriage, (c) nor put 
into the power of the husband, and that, therefore, it was to be 
regarded as fraudulent and void as against creditors even upon 
simple corrtract. 

II If this case had wholly rested upon the circuthstance of 482 
the want of validity in the promise which was made upon 
the marriage, (as being only by parol and void within the statute 
of frauds,) it would be carrying the exigency of a valuable con- 
sideration to a rigorous extent in equity, and beyond the scrupu* 

(c) It seems that coarts of equity will not compel execution of a parol 
promise made after marriage, in pursuance and confirmation of a parol en* 
gagement entered into brfore marriage, even as against the party himself or 
those voluntarily claiming under him, unless positive fraud and circumven* 
tioncan be established in proof; vid. Montacute v. Maxwell, 1 P. Wms.GlS. 
But in the same case reported in 1 Str. 236. it was said by Lord Ch. J. Parker 
upon the amended proceedings, that the case was very much altered from 
what it was. at first, when it stood purely upon the parol promiset since h ap- 
peared that there was, in truth, a promise in writing after marriage grounded 
upon the parol promise before. That it had been frequently determined that 
& parol promise on marriage was a sufficient consideration to support a settle- 
ment after marriage ; so was it a sufficient consideration to establish a promise 
in writing after marriage. In Brownsmith v. Gilbom, 2 Str. 738. the persons 
directing the settlement after the marriage had neither of thera made the 
parol promise beftxre the marriage. 
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lofity of the courts of common law : for we have seen in the 
case of Lavender v. Blackstone (3) so often before cited, that 
a promise by an infant, tliough performance thereof is not com- 
pellable at law, is held to be a consideration for a subsequent 

settlement sufficient to uphold it against creditors or pucba* 
483 sers : and by a || subsequent case (4) reported also by Levinz 

it appears, that where, the wife having a real estate, and the 
husband being in debt, he promised her, that if she would join 
with him in the sale of her land, and permit him to receive the 
money for the use of his trade, he would leave her £400 at his 
4eath : this promise, though not binding, was held to be consid- 
eration enough, to support an obligation made six months after- 
wards to a sti^nger, conditioned to pay his wife £300 after bis 
death. And, by the direction of Hale, Ch. J. the jury found 
the obligation not fraudulent against creditors. The reader will 
recollect the case of Dundas v. DutenSy (5) cited in a former 
part of this essay, wherein the statute of frauds being insisted 
upon as vacating a parol agreement before marriage, mo as to 
destroy the valuable foundation for the settlement made after 
marriage, pursuant to such agreement, the Lord Chancellor 
Thurlow would^ot allow the objection to prevail. We observe, 
Jiowever, that the invalidity of the engagement before marriage 

arising from the want of a written instrument was not the 
484 single ground of the decision of the above-mentioned ||case 

of Loeffes v. Lewin, but that the non-delivery of the deed 
made after marriage was among the reasons of the decree, and, 
perhaps, the most prevailing ; for this has always been regarded 
in equity as a leading feature of fraud, and, if not quite enough 
of itself to vitiate a transaction in the consideration of the court, 
yet as lending great strength to slight argumentative circum- 
stances. 

Thus in the case of }Fard v. Lant, (6) where a father execu^ 
ted a voluntary bond to one of his daughters, without any con- 
dition and payable immediately, but always kept in by him, and 
some proof also appeared of its having been given merely to screen 
himself from taxes ; the bond was set aside even against devisees. 

(3) 2 Lev. 247. (4) Clerk v. NetUeship, 2 Lev. 248. (1) 1 Ves. jr. 199- 
0) Prec. in Chan. 182. 
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How far the force of the two ingredients in the case of Loeffes 
V. LeuDin will justify the decree upon the principles of other cases^ 
the reader may determine for himself, after carefully distinguish* 
ing between the cumulative force of circumstances that press to- 
wards the same conclusion, as in the case of fVard v. Lant^ 
and the diverging inferences from || two unconnected facts 485 
that, without fortifying each other, agree only in their com- 
mon tendency to invalidate the instrument. 

We are to observe, also, that though in fVard v. Lant, the re^ 
tention of the bond in the hands of the obligor, when co-opera- 
ting with other testimony, induced the court to set aside the in- 
strument as against devisees, yet that in other cases, where it has 
occurred as the single objection, it has not given preponderancy 
to the claims of other volunteers claiming under subsequent in* 
struments; (7) and that though the bond, in the case of Bough- 
ton V. Boughtony where it was kept in the hands of the obligor, 
was declared to be bad as against creditors, if any such had dis- 
puted it, yet that, in such case, being at the same time voluntary, 
it would, without adverting to the fact of retention, have been 
clearly unavailing as against all persons claiming upon valtmble 
consideration. 

Thus it seems to be clear that voluntary bonds will take place 
before legacies, and are not to be disputed by executors or ad- 
ministrators, unless some creditor will || thereby be deprived 486 
of his debt ; and in the before-mentioned case of Boughton 
V. Boughton^ we find the court of Chancery carrying its respect 
for these solemn securities in favor of volunteers so far, as even 
where the bond had never been delivered to the obligee, to set it 
up against the subsequent voluntary dispositions of the obligor(d). 
And where a voluntary bond has been given up to be cancelled, 
a court of Equity has compelled execution, if no creditor in the 
case, and where there was a meritorious consideration to support 

(7) 1 Atk. 625. Boughton v. Boughton. 

(d) It is true, that in Naldred v. Oitham, 1 P. Wms. 577, where an old 
woman had executed a voluntary deed, which she kept by her, and her neph- 
ew had surreptiliously gotten a copy of a deed, the original of which the 
lady afterwards destroyed; Lord Macclesfield reversed the decree of the 
Master of the Rolls, who had declared in favor of the copy ; but that case 
stands upon its particular circumstances. 
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the iDStrument ; a strong instance of which is furnished by the 
case of Beard v. NutthaU (8), where a voluntary bond after 
marriage having been entered into by a husband, to settle a joint- 
ure upon his wife, and the jointure being settled and the 

487 bond given up to be ||canceiled, and the wife, after the hus- 
band'a death, being evicted of the land settled^ the court de- 
creed the jointure to be made good out of the husband's personal 
estate. The various cases (9) of account and satisfaction decreed 
to plaintiflTs in the court of Chirncery, on bonds given as prttmia 
pudicUia are examples of the same kind. The court, too, has 
sometimes regarded bonda as standing u^AoUjf upon good consid- 
eration, though the sum secured has been greater than the sum 
given ; for it was said by Lord Harkwicke, in the case of BUmnt 
V. Doughty y (10) that the court would not measure the conside- 
ration of debts of that kind, by exact rules of proportion of value, 
but if such a contract was fairly entered into, without any circum- 
stance of fraud, it must be looked upon as made upon a good con- 
sideration. To be sure, added his Lordship, where there is any 
symptom of fraud, or intent to cover something from creditors, 
the court would not suffer it to prevail. It seems, too, that, though 

the identical consideration of a bond fail, yet if the obligee 

488 has the || full benefit of his agreement, the court of Chan- 
cery will support the obligation. (11) But it has been laid 

down as the rule of that court, that where a bond is claimed in 
consideration of money lent, and the obligee fails in proving the 
actual consideration alleged, he shall not be allowed afterwards 
to set up the instrument as a voluntary bond upon mert/orioii^ 
consideration. (12) 

(8) 1 Vern. 427. (9) Vid. Eq. Abr. 87. (10) 3 Atk. 484. 
(11) Vid. Eq. Abr. 85. and Chan. Rep. 49. (12) 1 Atk. 294. 
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SECTION IX. 

II With regard to judgments by confession, where they are 
given by way of collateral security, it is clear, upon principle, that 
they can stand in. no higher consideration than bonds, as their va- 
lidity Tvithin these statutes.* If the bond be voluntary a judg- 
ment confessed upon it will likewise be voluntary. Thus in the 
case o( Fairebeard (1) v. Bowers, where a freeman of London, 
having three bastard children by J. F. entered into a bond, and 
afterwards confessed a judgment to her for £1,000 defeasanced 

(1) Prec in Chan. 172. Vern. 202. 



*A judgment at law obtained by fraud may be set aside in Chancery, Collin 
V. Easton, 2 Missouri R. 145 ; Wallington v. Howley et al. 1 Desaus. C. R. 
1«7. 

A judgment signed in term time relates back to the first day of the term; 
and a judgment signed in vacation relator to the first day of the proceeding 
term. And therefore the court will not set aside a judgment signed after the 
death of the defendant when by such relatioUi it becomes a judgment of the 
proceeding term when the defendant was alive. Feame v. Atkinson, Willes, 
427; Savill v. Wittshire, Do. 428. n. a. And in this respect there is no dif- 
ference between an adverse judgment and a judgment signed under a warrant 
of attorney, Hall v. Moss. Do. 228 n. a. A judgment entered before an extent 
i8«ue^ out, shall be preferred, Stacy v. Halse 2. Doug. 411. 

Where two judgments are signed on the same day the priority of one can- 
not be averred, Porckester v. Petrie, 1. T. R. 118. Bebee et al. v. Bank of 
New York in error, 1 J. Rep. 529. Waterman v. Haskins,. 11 J. R. 228. Ad- 
ams V. Dyei, 8. J. R. 347. 18 Wend. 628. 

A confession of judgment ought to be for a certain and specified sum. 
Nichols V. Hewitt, 4 J. R. 423. A confession of judgment for the amount of 
an award before it is published, is bad. Do. 

A warrant of attorney by an infant to confess judgment is yoid : and a judg- 
ment entered by virtue of it will be set aside on motion. Bennett v. Davis, 6 
Cow. 393. The supreme court have an equitable jurisdiction over judgments 
entered up by confession on bonds and warrants of attorney ; and when the 
warrant of attorney, judgment and execution are fraudulent as respects credi- 
tors, the court will protect the creditors from its operation, upon summary ap- 
plication for that purpose, when they have completed their title at law. Fra- 
sier V. Frasicr, 9 J. R. 80 ; Wintingam v. Wintingam, 20 J. R. 296 ; Marsh 
▼. Lawrence, 4 Cow. 461 ; Smith et al. v. Stome, 1 Wend. 37; Lawless v» 
Baekett, 16 J. R. 149. 
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for payment of £500 within six months after his death, to be di- 
vided equally among the children ; it was decreed, that the judg- 
ment, being voluntary, should not prevail against debts by simple 
contract, nor against the claim of the widow for her customary 
part. 

And in a case (2) before Holt, C. J. where goods faaviog 

490 been taken in execution, which were in the {^ possession of 
the plaintiff under a bill of sale from G. the plaintiff brought 

his action, and the defendant insisted, that the bill of sale was 
fraudulent against him, he being a creditor by judgment^ it was 
said by the Chief Justice, that if the judgment was upon a point 
triedy the consideration for it needed not to be proved, but it 
should be intended good ; but if it were a judgment by confessioo, 
it ought to be proved to have been for a just debt, otherwise it 
should not overthrow the sale, even though the sale were fraudu- 
lent, for it is good against all but creditocs for a just debt, bona 
fide due. 

But although a judgment hm confessed upon a just debt, it may 
yet be fraudulent ; for though the debt be bona fide doe, the 
judgment quoad other creditors may be mala fide confessed^ t . e. 
may be confessed with intent to delay, hinder, or defraud others 
of their just and lawful actions, and such intent is to be collected 
from the circumstances of each case. But it should always 

491 be remembered that under the statute 13 Eliz. || c 5. the 
mere preference of one creditor to another is not a ground 

to impeach the transaction, (a) although in certain cases a more 
rigorous rule in respect to these preferences has been gene- 

492 rated by the policy [fof the bankrupt laws, (b) Though a 

(2) Holt, 327. Sanders v.^ 

(a) Vid. the cases of Holbird v. Anderson, 5 T. R. 235. and Estwick v. Cail- 
laud, ibid. 420. and vid. Jones 62. Recovery with legal cause, though with 
consent, not covinous. 

(b) It seems that every fraudulent conveyance by deed, within these stat- 
utes 13 and 27 Eliz. is an act of bankruptcy, vid. Hassel v. Simpson, Ca B. L. 
85. and consequently fraudulent against the assignees, buttlte converse of this 
position will not hold. A man, variously indebted, may . convey all his prop- 
erty to a particular creditor whose debts covers their value, without bringring 
himself within the stat. 13 El. c. 5. unless the transaction be distinguished by 
other indications of fraud ; but such conveyance by a trader is a fraud upon 
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man be sued to judgment and execution by one of his creditors 
it II has been holden that he may yet give the preference to anoth- 

the general policy and design of the bankrupt laws, and will therefore be an 
act of baokruptcy, and fraudulent against the assignees. 1 Burr. 407. 477. 
Dougl. 282. 

And aa assignment of all a trader's efibcts for the benefit of all his creditors 
has been holden an act of bankroptcyi and consequently fraudulent as against 
the assignees, unless all assent to the deed, though the persons executing the 
deed can never themselves set it up as an act of bankruptcy. Vid. Co. R L. 
86. 6i\{ such acts are not necessarily fraudulent within the statute 13 Eliz. 
c. 5. They are fraudulent within the bankrupt laws from an inferred con- 
templation of bankruptcy in the conveyor, which principle of construction will 
extend to a conveyance of only part of a trader's effects to a &ir creditor. 2. 
P, Wms. 437. 13 El. c 7. s. 12. 

The acts constitutive of the ^ud within the bankrupt laws, whereon a 
commission can be grounded, are declared and defined by positive laws, and 
cannot be taien by inference ; therefore, although many fraudulent transac- 
tions within the statutes of fraudulent conveyances are not of themselves acts of 
bankruptcy, yet it may be said that all acts of a debtor which are fraudulent 
within the statute IS Eliz. c. 5. afo void asr against assignees, under the stat- 
utes of bankrupts. And the true reason^ as appears from the cases, wliy many 
transactions are fraudulent within the statutes of bankruptcy, which are not so 
within the stat 13 Eliz. c. 5. of fraudulent conveyances, is because whatever 
is done in prospect of bankruptcy, and has a plain tendency to obviate its con* 
sequences, is done with premeditated opposition to a statute law. The stat- 
utes of bankruptcy anxiously provide for the equality of creditors ; a prefer- 
ence, therefore, given to a creditor in immediate covUemplation of h^nkruptcy^ 
merely as a concerted preference, is fraudulent within these statutes, vid. Ruet 
v. Cooper, Cowp. 629. But that such preference is not qf itself fraudulent 
within the 13 Eliz. c. 5. appears from the case of Estwick v. Caillaud, 5T. 
R.420. It seems upon the whole, that we may safely say, that every fraudu- 
lent conveyance or act within the stat 13 Eliz. c. 6. is fraudulent within 
the statutes of bankruptcy, and every fraudulent conveyance by deed^ within 
the 13 Eliz. c.5. is of itself an act of bankruptcy. 

It has before been observed, that a voluntary conveyance by a man, not 
indebted, for the benefit of his children, or by way of general family settle- 
ment, after marriage, is not fraudulent as against subsequent creditors, within 
the statute 13 Eliz. But by the express letter of the stat. 1 Jac. c. 15. } 5. 
such a conveyance is fraudulent as against assignees under a commission of 
bankruptcy. Vid. Walker v. Burrows, 1 Atk. 94. And it Has been before 
observed, that if a man indebted, takes an origijuU conveyance to any of his 
children, under a purchase, in their names, such estate is not subject to his 
debts, within the 13 Eliz. c. 5. bat that, by an especial clause, snch original 
conveyance without consideration, whether the purchaser be indebted or not, 

83 
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er by Tolantarily confessiog judgment to htm, if there are no db- 
tinctiTe badges of fraud to vitiate || the transaction ; (c) and the 
if^feriority of the rank of the debt upon which such judgment 
is voluntarily confessed is not, of itself, a badge of fraud. But it 
is plain that, after the debtor's decease, such voluntary prefer- 
ence by the executors can only be shewn among creditors id eqwd 
degree^ and an executor may not voluntarily confess a judgment, 
to simple contract creditors, if he has notice of a specialty de* 
mand, (3) neither, as it seems, if a suit has been commenced, 
whether in a court of law or equity (d) can an executor tnake a 
voluntary payment of any debt. 



SECTION X. 

495 II An important and curious part of the present subject is 
the nature and effect of that sort of consideration which 
springs out of a transaction subsequent to a voluntary and fraud* 
ulent conveyance and restores such conveyance to its legal 
validity, under the statute 27 Eliz. c. 4. as an authentic channel, 

is brong^ht within the statute 1 Jac. c. 15. It should be observed, howerer, 
that where a man, not indebted, and not a trader at the time, makes a volun- 
tary settlement on a child, and afterwards becomes a trader and a bankrupt, 
this settlement is not liable to the bankruptcy. Vid. Lilly v. Osbom, 3 P. 
Wms. 296. Though it seems by the late case of Fryer v. Flood, 1 Bro. C. 
R. 160. that both these circumstances must concur to protect the transaction, 
and that if the party be a trader at the time of the settlement, his solvency 
will not save him from the operation of the statute 1 Jac. 1 c. 16. 

(c) If an executor keeps a judgment on foot by fraud, it is bad at the eom- 
nun ktto. Vid. Peachy v. Spelman, Vent. 829. 

(3) 1 T. R. 690. Sawyer v. Mercer. 

(d) Vid. 3 P. Wms. 401. note F. and Cas. Temp. Talb. 218, Morrice v. Bank 
of England, affirmed on an appeal to the house of Lords. Vid. Bra P. C. 287. 
And see in Smith v. Styles, 2 Atk. 387. Lord Hardwicke's confirmation of 
the doctrine that a decree of the court of chancery is equal to a judgment at 
law, and consequently that that which is first obtained ou^fat to be firat 
satisfied. 
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through which the title may be conveyed. Which doctrine is 
thus explained by the Bench in the case of Prodgers v. Lang'' 
ham. (I) Although a deed be fraudulent in its creation and 
Yoid (a) as against a purchaser, yet it may become good by mat- 
ter ex post facto ;* as if a roan makes a feoffment by covin, and 
the feoffee makes a feoffment ove.r for valuable consideration, 
and then the first feoffor enters and makes a feoffment upon 
valoable consideration, the || feoffee of the first feoffee shall 496 
retain the land, and not the feoffee of the first feoffor ; for 
although the estate of the first feoffee was in its creation covin- 
ous, and so void as against a valuable purchaser from the first 
feoffor, yet when he enfeoffs another upon valuable considera- 
tion, the feoffment shall be preferred to a subseqtient feoffment 
by the first feoffor. 

The same was maintained by Lord Chief Justice Holt in An^ 
drew NewporVs case^ (2) where, on an ejectment brought by the 
assignee of the mortgagee, it was objected, that it did not appear 
that any money was paid upon the original mortgage ; for which 
reason it was contended, that it must be considered as fraudu- 
lent, and being fraudulent in its creation, though the assignee 
paid a valuable consideration, yet that the fraud still adhered to 
and vitiated the transaction as against the defendant, who was a 
subsequent purchaser under the original mortgagor for a valu- 
able consideration. But it was resolved that the first mort- 
gage was good between the parties, and thai being . so, when 

(1) 1 Sid. 183. 1 Str. 24d. 

(a) The expression in the original is voidable by a purchaser, which seems 
not accurate. 

(2) Skinner's Rep. 423. The same case is reported in 3 Lev. 387. by the 
name of Smartle v. Williams. 



* A deed, though it be fraudulent in its creation, yet by matter ex post facto 
may become good ; as if one make a fraudulent feoffment, and the feoffee 
makes a feoffment to another for a valuable consideration and afterwards tiie 
first feofibr also for a valuable consideration, makes a second feoffment, the 
feoflbe of the feoffor, shall hold against the second feoffment of the first feof. 
for. Sid. 134 ; Pr. Ch. 377 ; E. I. Co. v. Clavel, Gilb. Eq. R. 37s 2 Eq. Ca. 
Abr. 68. pi. 6 ; P. C. 305 ; 2 Eq.Ca. Abr. 481, pi. 13 ; Moore, 605 ; 3 Co. 838 ; 
2J.Ch.R.48; lJ.€h.R.981; 16 Johns. R. 671; 12 Johns. R. S89. 
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Hthe first mortgagee assigned for Tahiable consideration, it 
was the same as if the first mortgage had been made upon a 
▼aluable consideration, for his assignee stood in his place, and 
having paid a consideration of value, was within the proviso of 
the statute 27 Eliz. c. 4. So, in the case of IVUsan ▼. fVcr- 
malf it was said by Chief Justice Cook, that if lessee for 
years assign over his term by fraud to defeat an execution and 
the assignee assign over the premises to another bona fide^ they 
are not liable to execution in the hands of the second assignee.(3) 
And it is to be observed, that the valuable consideration, when- 
ever it accrues, entirely obliterates fhe fraud, so that it can 
never again, in any shape afiect the transaction. Thus a pur- 
chaser for value from a voluntary grantee, has a good title against 
all subsequent purchasers for valuable consideration from the 

original grantor, and the voluntary grantee of a valuable 
498 purchaser shall avoid a former voluntary conveyance ||by his 

grantor's vendor, for he supports himself by the strength of 
his grantor's title. In the case of GoodiUle v. MoseSy (4) the 
title of tlie valuable purchaser from the volunteers was too late 
in its commencement : it was anticipated pro tanto by the title 
of the lessee, who was a purchaser quoad his lease for valuable 
consideration from the voluntary grantor, before the title by 
purchase from the voluntary grantees accrued to the plaintiff. 

But if a man makes a voluntary conveyance to A. and after- 
wards conveys the same estate without consideration to B. and 
the second grantee conveys to a purchaser for valuable consider- 
ation, it is plain that the title of the first grantee is good against 
the purchaser from the second : for the first voluntary conveyance 
was good between the parties, and thereby the estate passed in law 
to the voluntary grantee, so that the second grantee had no es- 
tate to convey to the purchaser ; for the second attempt to convey 
the estate without valuable consideration, was wholly abortive.* 

(3) Godb. 161. (-4) 2 Black. 1019. 



* A sale made by a fraudulent parchaser of lands, to another, bona JUe, 
for a valaable eoxnideration and without notice, is purged of the fraud. Gore 
V. Brazer, 3 Mas. 541 ; Inhabitants of Worcester v. Eaton, 11 Mass. 308 ; 
Hills V. Elliott, 12 Mass. 26 ; Dexter y. Harris, 2 Mason, 681 ; Bean v. Smith, 
2 da 253 ; Catbcart v. Robinson, 5 Peters', 26a 
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And the result would obviously be the same, if the first 
llgrant were a mere bounty to a stranger to the biood 499 
of a grantor, and the second were made upon the con- 
sideration of natural aflfection, and with the laudable design 
of providing for a family : in such a case a purchaser from the 
first grantee would prevail against* the second. This (5) was 
decided in a case sent out of chancery for the opinion of the 
Judges, where a nian seised in fee, having made a voluntary 
conveyance with power of revocation, afterwards, without effec- 
tually revoking the first conveyance, covenanted to stand seised 
to the use of his nephew for his advancement in life, who sold 
the estate to a purchaser for valuable consideration ; and the 
Judges were of opinion that the purchaser had no title. This 
case has before been cited in a part of this treatise, (6) wherein 
the qualifications of the purchaser, to entitle him to the patron- 
age of the statute, were under discussion ; and the question is 
evidently in substance the same whether we are considering the 
title of the second grantee, or of the vendee under him. 

II Levinz, m his report of Andrew Newport^s- case by 500 
the name of Smartle v. Williams, (7) subjoins a query of 
his own, and adds, " that the contrary had been holden ; " and 
by a note in the margin of that reporter we are referred to Sir 
Thomas Raymond's Reports, (8) for an example of a resolution 
opposed to this doctrine of considerations by matter ex post 
facto. The name of the case, corresponding with this refer- 
ence, is Eden v. Chalkall^ which upon examination, will be 
found to establish nothing more than the above cited case of 
Dame Burg. 

In this case of Lady Burg we observe, that the person 
making the successive voluntary grants was a mere trustee ; we 
must suppose him therefore, to make the first grant without the 
privity and consent of his cestui que trust ; for had that been 
the case, he was incompetent even for a valuable consideration 
to defeat his former voluntary conveyance, for he would, in 
such case, be virtually a different person from the jjfirst 501 
conveyor. We observe too, that the great question in the 

(5) Dame Burg's case, Moore 602. 

(6) Vid. rapra, SSa (7) 8 Lev. 88a (8) Sir The. Rayn. 25. 
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case was whether the conveyance to the nephew, being in con- 
sideration of blood and affection was capable of defeating a 
former voluntary grant ; for if the consideration had been effec- 
tual, the conveyance without notice of the trust woald have 
carried the estate discharged of the trust in equity. — ^Nothing, 
however, can have this effect in equity but a valuable consider^ 
ation^ and this was not a valuable consideration ; so that the 
first voluntary grantees retained the lejgal estate subject to the 
trust for Lady Burg, the plaintiff in equity. Had the secood 
conveyance by the trustee been supported by a valuable coosid- 
eration, the interest of the eesiui que trust would have been 
defeated, notwithstanding the purchaser from the penon to 
whom the second conveyance was made (9) had notice of the 
original trust, for those rules of derivative security, by a sort of 
substitution of title, which, with respect to legal estates, has 
been adverted to a few pages above, as affording protection to 
voluntary claimants, are applicable in equity to volonteerB 

502 and || persons coming in with notice. Thus if a man pur- 
chase with notice of articles from a purchaser without notice, 

he is protected in equity by the title of his immediate vendor, 
and is safe under the shelter of another's innocence. And the 
same accessory consideration arising from matter ex post faele 
will legitimate in a court of equity a corrupt antecedent claim 
for the sake of a succeeding innocent purchaser deriving through 
it. As, where a purchaser, with notice of precedent articles, 
sells to a purchaser for valuable consideration withatU notice, 
the second sale will be good in equity. Though, perhaps, the 
second vendor may be liable to make satisfaction to the coven- 
antee in the articles. And a volunteer claiming under one who 
has purchased bona fide after articles entered into by the vendor 
to another is protected by the sufficiency of title in his own im- 
mediate grantor. 

Every consideration which will support the claim of a pur- 
chaser against a prior voluntary conveyance by his vendor, 

503 will also bring him within the proviso || of the statute where 
he takes his title from the voluntarygrantee. A subsequent «e^- 

tlement therefore, establishes and ratifies an antecedent voluntary 

(9) See the case, Moore 602. 
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conTeyance, where the interest is drawn out of the grantee upon 
the consideration of marriage ; and every party to the deed, 
within the scope and purpose of the settlement, is certainly a 
purchaser for valuable consideration to this effect. But the cas- 
es have extended the benefit of this rule to an extreme latitude 
in favor of marriage, so as to embrace within its protection, not 
merely a purchaser by marriage, who claims under an actual seU 
tlement of the property which was the subject of a former voluntary 
conveyance to the settler, but even such a claim by virtue of a con- 
structive consideration, founded only upon probable inducement 
and expectation ; for where long possession of, or a notorious 
aiid undisputed title to, an estate under a voluntary conveyance 
has given such credit to a party with the friends of his intended 
wife, as apparently (o draw from them their consent to the mar- 
riage, the union which has afterwards taken place has been 
regarded as founding || itself upon these appearances, and as 504 
being a sort of implied purchase of an interest in property, 
which becomes implicated in the present support of the new es- 
tablishment, and in the rising hope of the future family. An ear- 
ly authority to this effect is the case of Progers v. Langham, 
(10) reported in Siderfin, which was thus : 

A. being seised in fee' of lands in the county of N. made a 
lease of his lands to B. and C. in trust for his only daughter and 
heir for twenty-one years, to the intent that the profits might be 
applied to her maintenance until her marriage, and if she mar- 
ried Poulton, or any other, during the life of B. with his consent 
and liking, then in trust for her during the residue of the term.; 
the daughter did not marry Poulton but married the plaintiff, 
whom A. disapproved of at first but he became afterward reconciled 
to the match, and lived and died with the husband and wife. The 
court held in this case, 1. That the conveyance to the daughter 
was a voluntary conveyance, and would have been void 
Ijas against the defendant, a subsequent purchaser for valu- 505 
able consideration, within the statute of fraudulent convey- 
ances, if the marriage had not intervened. But, 2. That al- 
though the conveyance was void in its creation as to purchasers, 
yet when the marriage took effect, the first settlement remained 

(10) 1 Sid. 133. 
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no longer voluntary, as it was in its creation, but became sup- 
ported by a valuable consideration, and by consequence, unim- 
peachable ; inasmuch as the marriage was an advancement of the 
daughter, and he who married her was induced thereto by the 
prospect of this provieion. And, 3. They resolved, that B. 
might agree to the marriage at any time during his life, and 
though he at first disapproved, yet his subsequent agreeoient op- 
erated by relation to the time of the marriage. 

Kirk V. Clark (11), a remarkable case of the same order vras 

determined in Chancery by Lord Chancellor Cowper ; and was 

thus in efiect : Sir N. C. tenant for life of copyhold lands, 

506 with the remainder to his || wife for life, the reversion to 
himself in fee, made a surrender of the reversion to bis el- 
dest son in tail, the remainder to his own right heirs ; which sur- 
render was made to his son, with intent only to lessen the fine 
he would have paid in case the reversion had come to him by 
descent from his father. Afterwards, upon a treaty of naarriage 
between the son and a young lady, who was to have £2,000 for 
her portion, her friends understanding that the father bad a 
leasehold estate besides the copyhold, proposed to have both set- 
tled, but told him that they relied chiefly upon the copyhold 
as the proper equivalent for her fortune ; upon which Sir N. C. 
told them that he had settled that already on his son by surren- 
der ; and thereupon an agreement was made and reduced into 
writing, for settling the leasehold estate upon the lady and the 
issue of the marriage, reciting the intended marriage and portion ; 
and that in consideration thereof the leasehold was agreed to be 
settled in the manner therein mentioned. A settlement was accor- 
dingly made some time afterwards. The wife of Sir N. C. 

507 being dead, and he being in || treaty for another marriage, 
articles were entered into for a settlement upon the second 

wife, and amongst other things Sir N. C. covenanted to settle the 
copyhold lands upon her for a jointure, and a bill was afterwards 
brought by her and her trustees, (the marriage having taken 
place,) to compel a specific performance of those articles. 

The argument on which the plaintiff's counsel relied, was, that 
the settlement on the son was purely voluntary, having been 

(11) 1 Prec. in Chan. 275. 
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made long before any treaty of marriage had begun, and there- 
fore fraudulent and void against a purchaser for valuable consid- 
eration, without notice (b^) as the plaintiff, in that case was 
||by her marriage. And the rather because the agreement 508 
in writing coniprized o*nly the leasehold estate, the copyhold 
estate having been settled long before, and at a time when there 
was no prospect of the son's marrying. It was argued on the 
other side, that this ought not to be looked upon as a voluntary 
and fraudulent settlement as against the plaintiff, because it was 
the chief inducement that prevailed with the friends of the son's 
wife, .to consent to the marriage, and to bestow upon her the 
portion which she brought with her ; and that if they had not 
been assured that the copyhold was already settled upon the son 
they would have insisted upon a settlement or refused the portion. 
The Lord Chancellor decreed the surrender to the son to be 
good, declaringi that though it was at first voluntary, yet that, upon 
the treaty of marriage, it being regarded as the principal in^ 
ducemerU thereto, it become valuable, and ought to he consider- 
ed as if it were hxiithen surrendered to the son. He added ; 
that it was not necessary to insert it in the article, it being 
an estate of another nature, and to pass in ||another manner ; 509 
and being already settled, it was sufficient in the articles, to 
provide for the settlement of what they further intended to se- 
cure on that marriage, without taking notice of what was alrea- 
dy settled to their satisfaction. 

In the case of the East India Company r. Clavel, (12) the 
decree of Lord Chancellor Harcourt was grounded on the same 
sort of reasoning. The case has been before stated for another 
purpose ; but for the sake of clearness it may be as well shortly 

(12) Free in Chan. 377. 

(b) The integrity of a purchaser wbo claims against a voluntary settlement 
in a conrt of Equity, has before been considered ; and it has been observed, 
that, though in such cases notice of the former voluntary conveyance would 
not prejudice the case of a purchaser who claimed under an executed con« 
veyance at law, yet that courts of Equity will not lend their discretionary aid 
to force the specific execution of agreements to any but purchasers for vain* 
able consideration and unikaut notice ; for these are universal tests of integ* 
rity in those courts, and where the conveyance is unexecuted, the purchaser's 
case does not fall within the specific remedy upon the statute. 

94 
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to restate it here. A. agreed with the East India Company to go 
as president to Bengal, and entered into a. bond of £2,000 pen- 
alty for performance of articles. But before he set out, he made 
a settlement of his estate, and, among other things, he declared 
the trust of a term of 1000 years to be for raising £5,000 as a 
portion for his daughter, who afterwards married J. S. whose for- 
tune was £700 per annum ; J. S. was, before marriage, advised 
by counsel, that the portion was sufficiently secured, and, af- 

510 terwards, on the death of his wife, had || in compliance with 
her request, expended £400 on her funeral. But no settk- 

ment had been made upon her by J. S. A. embezzled the goods 
and stock of the company to the value of £26,000 and, conse- 
quently, had forfeited his articles and bond, and made himself 
liable to satisfy the company that sum. They, accordingly, brought 
their bill against J. S. and the trusteed, to have an account of the 
real and personal estate of A. and praying that the same might, 
in the first place, be subjected to their demand. But it was uig- 
ed, with success, by the counsel for the defendant, that J. 8. 
though he made no settlement, had a very good estate, of which 
his wife would have been dowable if she had lived, and that he 
had expended £400 upon her funeral in compliance with her re- 
quest. That, if this settlement were voluntary in its creation, 
yetj being the motive and inducement to J. S. to marry her^ it 
had now become valuable ; of which opinion was the Lord Chan- 
cellor. 

Doe V. Routledge (13) may, perhaps, not improperly be 

511 referred to this order of cases, though it contained || other 
circumstances affecting the credit of the transaction on the 

part of the purchaser. The voluntary surrender in that case was 
made in 1763, and the defendant under that surrender was no* 
toriously entitled to the estate in remainder in 1767, when he 
paid his addresses to H. at which time a copy of the surrender 
was shewn by the defendant to the lady and her father, who 
thereupon gave their consent to the marriage, which soon after- 
wards took place ; the counsel for the defendant did not forget 
to insist, that if the settlement was voluntary and void at the com- 
mencement, as against a subsequent purchaser, it was made good 

aV Cowp. 703. 
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ID the sequel by becoming the principal motive and inducement 
with the friends of the wife, to consent to the marriage. The 
judgment of the court was for the defendant ; but disavowed for 
its basis any technical construction of the statute, which it resolv- 
ed into a mere promulgation of the rules of the common law for the 
suppression and avoidance of fraudulent conveyances. Whether 
this was doing justice to the purview of the statute, or was 
too shallow a sounding of || its depth and meaning, is for the 512 
student's inquiry, for the assistance of which he is referred to 
the preliminary observation with which this essay is introduced. 

It was observed by the Chief Justice that the nephew gained 
credit by the notoriety of his title to the estate, the surrender to 
him being on the rolls of the court, and accessible to the whole 
country, and that the inducement of the lady's consent, and that 
of her friends as a consequence of that credit, had its weight on 
his judgment ; but he added, that though what happened pre- 
viously to the marriage (meaning, it may be supposed, the decla- 
rations of the nephew and his produQtion of the documents to the 
intended wife and her father, while the marriage was in agitation) 
could not be coupled with the first transaction^ (d) because the 
knowledge of it could not be brought home to William or 
II Hugh Watson, (e) yet that it served to shew what in gen- 513 
eral may be supposed to happen from an act of that kind. 

By this reasoning his Lordship seemed to think, that where a 
marriage is subsequently induced by the visible title of the vol- 
untary alienee, it engrafts no consideration upon the original 
transaction, unless it appear, that it was an event in prospect at 
the time of the voluntary conveyance : But the cases above pro- 
duced do not seem to turn upon a principle implicating any 
supposition of such view in the grantor to a particular mar* 

(d) It is -conceived that this is the sense of the passage. 

(e) It is Dot clear how a knowledge of the transaction by Hugh Watson, 
who was the pretended purchaser, could have prejudiced his case, unless in- 
deed, having at that time a promise of a conveyance from the uncle, he had 
himself stood by and persauded the lady or her friends to consent to the match; 
and such a conduct, ("though a subseqiieni knowledge of the transaction, ac- 
cording to Gooch's case, would not have disqualified him under the statute 
27 Eliz.) would certainly have attached a direct fraud upon his case, so as to 
throw him out of the protection of the statute. 
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riage for which the estate conveyed is to become ||a provis- 
ion ; but rather rely upon the doctrine that a voluntary coo- 
veyance being good against all but creditors or subsequent par- 
chasers, and, where they are by way of advancement or provision 
for children, being good against subsequent creditors, and entitled 
to a favorable distinction both at law and in equitj, are in a pre- 
dicament to be confirmed and fastened in the grantee, by 
becoming a prevalent motive with third persons to consent to a 
marriage, which is the most valuable and weighty of all conside- 
rations. It would indeed, in most cases, be a violent strain, to 
connect these considerations arising by matter ex post f ado with 
the original reasons of the first voluntary conveyance ; but the 
truth seems to be, that, as the voluntary grantee has a good estate 
till it is impeached by a subsequent purchaser from the original 
grantor, if, before such subsequent purchaser from the grantor 
appear, the voluntary grantee engages in a bona fide transaction 
with a third person, who either expressly purchases the estate by 
an actual settlement, or by a marriage with the grantee 

515 induced by a just expectation of support ||and preferment, 
acquires a general interest in the property, it seems that 

either the voluntary conveyance is confirmed as the mediom of 
the new title, or the interest under it is fixed in the grantee by 
the accession of a new meritorious claim. And this species of 
transaction seems to have been considered in Prodgers v. Lang- 
hamy before referred to, as within the principle of the case there 
)>ut by way of exemplification, viz. that if a man makes a feoff- 
ment by covin, and afterwards the feeoffee makes a feoflfmenton 
valuable consideration, and then the first feoflfor enters and 
makes a feoffment for valuable consideration ; the feoffee of the 
feoffee shall hold the land against the feoffee of the first feoffor ; 
for though the estate of the first feoffee was in its creation covin- 
ous and fraudulent, yet when he enfeoffs a third person upon 
valuable consideration, such feoffment shall be preferred to the 
feoffment subsequently made by the original feoffor. 

This rule in Prodges v. Langham was correspondent to 

516 the decisions of the courts upon the statute of ||Marlbridge, 
52 H. 3. long before these statutes of Elizabeth ; according 

to which decisions, if a father made a feoffment to his eldest son 
to defraud the king or other lord of his wardship, primer seisin, 
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or other fruits of the feudal tenure, the lord in the language of 
the books, had a possibllily to have the ward, if the father died 
leaving his heir within age ; but if the feoffee made a feoffment 
over bona fide, and afterwards the father died, the son being 
within age, there that possibility was destroyed. (13) 

The authority of the above case of Prodgera v. Langham, 
covers, as it should seem, the case of a subsequent marriage con- 
tracted by the voluntary grantee, where the subject of the volun- 
tary conveyance is expressly a part of the marriage settlement, 
for then it is specifically purchased by the valuable consideration 
of matrimony. Its authority grows weaker as we recede from 
this point wherein the subject of the first conveyance is expresS" 
ly within the terms of the subsequent contract, andj as 
the evidence of expectation and inducement in third per- 
sons whose interests are supported ||by the marriage declines 517 
from the positive assurance and agreement, to the more gen- 
eral prospect of establishment founded upon appearances. 

But although the efficacy of the valuable consideration accru- 
ing by matter ex post facto is establtshed,. upon clear authority, 
up to a certain extent, yet it has been always held that a transac- 
tion good at the beginnings cannot become /raudulent by matter 
ex post facto (14). The proposition is true in a general sense^ 
but we must be careful to apply it only to those cases, where the 
transaction is not only good in vulgar apprehension, but is good 
upon the true construction of the statutes ; for, as has been ob- 
served before, the policy of the statutes has knit together in one 
frame and texture of fraud, transactions distant from each other 
in the order of time, and compounded an evidence out of both 
which supersedes the necessity, in may cases, of direct proof of 
prospective contrivance. But as this particular point has been 
already discussed (15), little more need be said respecting it in 
this place ; the student will find that the proposition above 
noticed, || is referrible to those cases, where single circum- 518 
stances not coupled in testimony with subsequent events by 
the statute^ are produced as the badges of fraud, and which 

(13) 93 H. 6. Andrew Woodcock's case. 
(U) 2 Bulst 225. 

f 15) See preliminary observations. 
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yield at once^ without any inceptive connection with fature acts, 
all the testimony they import. 

Such is the nature of the evidence of covin arising from po«- 
session inconsistent with the express and ostensible design of a 
conveyance, which has always been regarded as a strong fea- 
ture of fraudulent intent within these statutes of Elizabeth. 
Accordingly, it has been determined, (/) that if A. bona fids, 
and for valuable consideration mortgages his land, in which he 
has a term of years, to B. upon condition that if be repay the 
money to B. in a year afterwards, that he shall re-^oter, and B. 
covenants with A. that he shall take the profits until that 

519 time, and A. does not pay the money, ||but B. hoping 
that A. will pay it at last, suffers him to continue in posses- 
sion, and take the profits of it for two or three years afterwards, 
in the mean time judgment is obtained against A. upon his bond, 
and execution awarded ; the lease shall not be subject to the 
execution, but the mortgage shall prevail against the creditor, 
for the possession, being consistent with .the deed at the time of 
making it, and so not fraudulent, shall never be said to be 
fraudulent by matter ex pos/ /ac^o. So- that in the case of 
Griffin v. Stanhope^ (16) where it was objected that the defen- 
dant had concealed the lease during her husband's life, and that, 
therefore, it ought to be considered as fraudulent, because, if 
she had discovered it, persons would have been warned from 
purchasing ; the Chief Justice answered that all actions have 
reference to their first original ; that it would have been belter if 
she had discovered that she had such a lease, but the lease, 
being good at the first, the subsequent concealment thereof 
should not make it fraudulent. 

(/) Vid. Shep. Touch. 65. Lady Lambert's case ; and vid. the ca^e of 
Stooe V. Grubham, 2 Bulst. 225. wliere the same reasoning appears. 

(16) Cro. Jac. 455. 
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CHAPTER V. 



SECTION I. 

After this general view of the legal consequences of the want 
of consideration in settlements and conveyances, the vitiating 
effect of actual fraud, whether it be chargeable as a bare matter 
of fact, as where it consists in representations of what is false, 
or in suppressions of what is true, or arise as a conclusion of 
law upon facts, as where it is inferred from certain character- 
istic marks and indications, follows by a natural inference, since 
the law would otherwise be inconsistent with itself. The com- 
mon law of England abhors every species of covin and collusion ; 
but being tender of presuming fraud from circumstances, 
statutes have been specially framed to suit the exigencies 
of II the times, (^a^ which are as fertile in the artifices of 521 
concealment as in the opportunities of deceit. It was the 
prevention and not the punishment of fraud in which the com- 
mon law was defective, for there is no instrument or act which 
is not liable by the law of this country to be rendered absolutely 
void by clear and explicit evidence of fraudulent intention. So 
general, indeed, is the condemnation of all fraudulent acts by 
the law of England, that a fraudulent estate is said, in the mas- 
culine language of the books, to be no estate in the judgment of 
the law. It forfeits the protection of every statute which gives 
confirmation to doubtful titles, and while a disseisor has the 
benefit of the statutes of fines and limitations in support of his 
wrongful title, a title acquired by covin is indefinitely open to be 
disputed, and even acts, as well judicial as other, which of 
themselves are just and lawful, if infected with fraud, are in 
judgment of law villous and unavailing ; for the maxim is quod 
alias bonum et justum est, si per fraudem petatur, malum et 
injustum effidtur,^ All the partialities of the law expire under 

(a) Qua natura videnitir honesta esse, temporibus sunt inhonesia. Cic. de Off. 
lib. 3. 



** It may be laid down a^ a general rale, that without any express enact* 
ment of parliament or legislative body, all deceitful practices in defrauding 
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its antipathy to fraud. If a woman has a right of dower, 
522 but II recovers it against the tertenant by cotnn, the recoverj 

is of no force ; though dower is a favorite of the law. (I) 
No remitter is produced, if estates come together by a fraudu- 
lent contrivance, and infants and feme coverts lose their privi- 
leges wherever their acts are chargeable with collusion, (b) 

The common law carried also its remedies against deceit, 
where positive proof could be obtained, to great perfection. It 
seems that Lord Hobart was of opinion, that if a trustee sold 
to a purchaser for valuable consideration without notice, an ac- 
tion would lie against him at the common law, (c) and it has 
been said, that many suits in chancery might be saved by good 

(1) Co. Litt. 85. a. 

(b) See the case of Wimbish v. Tallboys, Plowd. Com. 54 and ¥enaot^» 
case, 3 Rep. 78. wherein abundance of examples of the same kind will be 
found : and see Dyer, fo. 294. 

(c) Vid. Eq. Abr. 384. D. note a. sed vid. 3 Atk. 312. the description of a 
trust by Lord Hardwicke, viz. where there is such a confidence between the 
parties that no action at law will lie. 



another of bis known right, by means of any artfh} device contrary to 
mon honesty, are condemned by the common law, and punished according to 
the heiniousness of the offence. Co. Litt. 3, b; Dyer, 2d5 ; Hawkins P. C. 
c. 71. Fraud, covin, collusion and deceit, are often used as synonimous words^ 
and in whatever form they appear are always odious in the eyes of the law. 
Lord Coke defines covin to be a secret assent, determined in the hearts of 
two or more, to the defrauding and prejudice of another. Coke Lit 357. See 
also Bouv. L. D. p. t As to the most remarkable statutes against fraud and 
imposition, see statute of Merton, or 20 H. 3, c. 5, against the lord's enfeof- 
fing his son and heir apparent, to defeat the King of his wardship ; and the 
statute of 4 H. 7, c. 17, to the same purpose, and the statute Gloucester, or 
6 E. 1, c. 11, to secure the interest of termors against recoveries by fraud» 
and 31 H. 8, c. 15, which enables termors to ialsify recoveries against their 
lesscws, and West 2 or 13 E. 1, c 4, for securing the wife's dower against a 
fraudulent recovery suffered by the husband, 1 R. 2, c. 0, against fraodoleot 
feofiments to persons unknown. 3 H. 7, c. 2, which makes deeds of gift oC 
goods and chattels, in trust for the maker void ; 32 H. 8, c. 9, against buying 
of pretended titles ; S3 H. 8, c. 1, and 30 Geo. 2.24, against obtaining money 
or goods by false tokens, (see also Rev. Stat of Vt ch. 95, } 14 and 15} 3 it 
4 W. 3, c. 14, against fraudulent devises ; 4 & 5W.^3, c. 16, against fraud- 
ulent mortgages. And the statute 13 Eliz. c 5^ 27 Elis. c. 4i and 29 Car. 2t 
c. 8| emphatically called the statute of frauds. 
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pleading ; for if a man had bargained and sold his land at 
common law, and refused to make assurances accordingly, 
II and afterwards conveyed the lands to another who had notice 
of the first bargain, the first bargainee might have had an action 
upon the case for the deceit as well as a subpcena. (2) It is a 
rule, at least, as old as the year-book, 9 H. 6. 53. that if a man 
sell any commodity warranting it to be good, an action on the 
case lies against him. And it has been subsequently settled, (3) 
that possession is a warranty that the goods belong to the seller, 
for possession is a color of title, and an action lies upon the bare 
aflSrmation of the possessor that the goods are his own. That 
the goods are of a merchantable quality is also a warranty which 
the law implies. (4) In a late case (5), it was determined by 
three of the judges of B. R. that to ground the remedy at 
law by action upon the case, it is not necessary that the defen- 
dant should be a gainer by the deceit, or that he should collude 
with the person who is a gainer. And by that case the broad 
position in Comyns, (6) that ^< an action upon the case lies for a 
deceit when a man does any deceit to the damage of 
another ; '' and the opinion of Croke, J. in || Bayley v. 524 
Morrely (7) that '< fraud without damage, or damage without 
fraud, gives no cause of action ; but where tliese two do occur, 
there an action lieth," seem to have received an authoritative 
confirmation. 

But a great difference has always been taken between the ak 
legation of a thing as having actually happened, and as having 
been likely or probable to happen, for there are some modes of 
stating things that import higher degrees of assurance than oth- 
ers. As where a man possessed of a term of years, being about 
to sell it to A. declares that a third person would have given him 
90 much for it, though in truth so much was never offered, no 
action upon the case will lie for such deceit ; for this is a remote 
ground of estimation with which no prudent person ought to be 
satisfied. But if a man, treating for the sale of a house, assure 



(2) Vid. Hob. 267. cites the opinion of Fairfax, J. 21 Ed. 4 23. 

(3) Lord Raym. 593. (4) Gilb. Evid. 187. f5) 3 T. R-51. 

(7) Com. Dig. tit. act upon the case for a deceit. A. 1. 

(7) 3 Bulst. 05. 

35 
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the intended purchaser, that the rent was £30 per aoDom, 
whereas, in truth the rent was £20 only, an acUoo lies for 

525 this deceit : for here is an averment of a/acf, andofft |(act 
that furnishes^a criterion fof the real value of the premises. 

(8). It is also an actionable deceit at law, though I do nobsroi 
to a roan himself, if I make him the innocent cause of barm to 
anotherf so as to render him liable to an action, or, if withoot 
making him the immediate cause of injury, I so commit ao iajo- 
myself,as to make the punishment fall upon an innocent third per- 
son ; as, if I chase the cattle of A. into the land of J. S. soti 
to subject A. to the action of J. S., I render myself liable to tbe 
the action of A for this deceit (9). And it has been ruled, thit 
if A. pursuade B. to do a thing lawful^ifi Usdft hot injurioasto 
C. and with the special view of injuring C. an action willliefor 
the fraud and combination (10). And it is ever a great aggn- 
vation of the offence to make use of legal process, in the accotn- 
plishment of a fraudulent purpose, as if a man, intendiog toslol 
a horse, take out a replevin, and thereby obtain a delirerjofthe 
horse from the sheriff (1 1). 



SECTION II. 

626 II Some of the most striking examples have been selected 
to point out to the student, the strong antipathy of tbe 
common law to all manner of fraud and deceit, which in tbe more 
flagrant instances are the subject of criminal as well as ctru 
prosecution. But although the cognizance of every kind ol 
fraud as much belongs to the common law^ as to courts of eqiu- 
ty, yet the spirit of reluctance in our legal maxims to prti^ 
fraud from the circumstances and condition of parties, and ^ 
insufficiency of legal remedies for the purposes of discooffji m 

(8) Vid Roll. Abr. 91—101 ; Salk. 211, pL 8. 

(9) Vid. Tjff/B V. Wingeeld Cro. Car. 325 ; Roll. Abr. 100, 101 ; AJienS- 
aO) Garth. 3, 4 

(li; Vid. 2 Iii6tituteB,;i08. 
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cases of latent und complicated contritance has occasioned such 
subjects to be principally agitated in courts of Equity, having 
been always a natural branch of its original jurisdtction (a)< 
But as it belongs to a more general treatise ||on the subject of 527 
frauds, (our present purpose being principally to illustrate 
the rules to which conveyances must conform in order to be 
available within the statutes against fraudulent conveyances,) to 
display at large the practice and principles of the different courts 
in the application of their respective remedies to the various ar^ 
tifices of fraud, the curiosity of the reader can expect to be 
gratified here^ with only such a cursory view of the general and 
constitutional extent of the relief at law and in equity, against co* 
vinous and collusive practices, as may aid his conceptions of the 
constructive supplemental efficacy of those statutes which are 
the principal concern of this essay. This object, however, will 
perhaps, excuse a few particular observations, on the accessory 
relief furnished by courts of Equity, towards the development 
and subversioa of fraud* It has been observed by the author of 
the Commentaries, (1,) that the concurrent cognizance of fraud 
is one of those branches of equitable jurisdiction, which arise 
from the authority inherent in courts of Equity of compelling a 
discovery upon the oath of the party : and <' that in various 
kinds of [(frauds they assume a concurrent jurisdiction, not 528 
only for the sake of a discover}', but of a more extensive 
and specific relief, as by setting aside fraudulent deeds, decree- 
ing reconveyanci^s, or directing an absolute conveyance merely 
to stand as a security*." 

This more extensive relief is instanced most prominently in 
the admission of strong circamstances as a ground to presume 
fraud in this court ; whereas by the strictness of the common 
law, fraud must be proved^ and can never be presumed. As a 
consequence of which, greater latitude in the collecting and 
establishing of fraud, a man may in a court of Equity be guilty 

(a) Vid. 2 P. Wms. 154. 157. 220. 
(1)3 61 Com. 437, 439. 



*Bqi]ity is as much bound by the statute of fjfauds, as the law is. 3 Taun. 
176; 2 Call 185; 18 Ves. jr. 183; 14 J. R. 488; 2 Desaus. Ch. R. 189; 3 
Hen. Sl Mauf. 144 to 149 and cases there cited. 
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of a species of negative fraud, by his silence on an occasioD 
where silence speaks ; as where he stands by and sees Bootber 
proceed in a transaction under an erroneous impressioa of facts, 
which he is able and bound in conscience to remove. Such a 
conduct operates as a kind of equitable estoppel (b,) 
5^ whereby ||the party guilty of it, having been wfeni, when 
he ought in conscience to have spoken^ is debarred from 
speaking where conscience requires him to be siknt** As in the 
case of Raw v. Potts (2) affirmed in the House of Lords, 
where, A. being tenant in tail remainder to B. in tail, A., oot 
knowing of the remainder over, made a settlement upon his wife 
for her life by way of jointure, which B. who knew of the entail, 
engrossed^ and after the death of A. recovered at law against 
the widow by ejectment, the widow was relieved in Chancery bj 
perpetual injunction. Where a man, by his representanon, 
makes a partial disclosure of facts, and by mutilated and amoth- 
ored statements induces and pursuades another to do that which 
must notoriously be prejudicial to him, there seems to be bat lit- 
tle doubt, but that such conduct is a ground for the action opon 
530 the case at law; but the party in the || case last above cited was 
not called upon, except by his conscience, for a disclosure of 

(b) The estoppel at common law aimed at the prevenlion of fraud which de- 
lights in duplicity, and inconsistency of conduct See a notable instance in 
Vemon*8 case. 4 Rep. 46. and see the case of Slade v. Drake, Hob. 297, and 
the book 2 R. 3. fo. 19. But this strict legal estoppel worked within a nar- 
row compass, being tied down to many rules and formalities, vid. Ca Litt 
352. a. 

(2) Free, in Chan. 35. 



* It is said, that if I see A. building on my land through mistake or inad- 
▼ertance, and I do not interfere or claim till afterwards, though I am all the 
time conusant of his right, chancery will oblige me to permit A. to enjoy his 
building &c. quietly. Bunb. 53 ; 9 Mod. 37. *" I remember a case," saji 
Lawrence J. ** some years ago in which Lord Mansfield would not suffer a 
man to recover, even in ejectment, when he had stood by, and seen the de- 
fendant build on his land. 

So if a second purchaser, knowing of the first purchase, get his own fint 
recorded it is a fraud. Norcroft v. Widgery, 2 Mass. 505 ; Jackson v. Bur- 
gott, 10 J. R.457; 3 Mass. 575; 1 Caines, R. 32; 8 J. R. 137; 1 J.C.B- 
344 ; 4 do. fiS ; 5 do. 184, dt 272 ; 6 do. 166. Shannon v. Bradstreet, 1 Sch. 
dt Lef. 73 ; Green v. Price, 1 Munf. 449. 
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that which he concealed, nor was his non-disclosure coupled 
with any representations, that formed the inducement in the 
mind of the person, acting under the mistake. So, in a similar 
case (3,) where a mother, who was absolute owner of a term, 
(the same being limited to her in tail,) having been present at a 
treaty for her son's marriage, and having heard him declare, that 
the tenii was to come to him at his mother's death, had attested 
the deed whereby the reversion of the term was settled on the 
issue of the marriage, after her death, she was compelled in equi- 
ty to make good the settlement. And the rule is general, that 
to take advantage of a mistake, which the man has the means 
and opportunity of setting right, is a fraud in equity. Thus in 
Mead v. Webb (4) where a lease was represented by the lessor's 
agent to be more valuable than it really was, and the lessor stood by 
and heard the misrepresentation without contradicting it, for 
this reason the lease was set aside. The cases of || Banning v« 531 
Ferrers (5,) Hobbsy. Norton (6,) and Barrett v. fVelles (7) 
are remarkable examples of a similar kind of relief (8.) For 
other instances of the more extensive and specific remedy afford- 
ed in the court of Chancery in matters of fraud, the reader may 
be referred to the several heads of jurisdiction and relief in the 
books, under their respective titles of underhand agreements in 
derogation of matrimonial contracts (9). Marriage brocage 
bonds (10.) Feigned conveyances, and promises to induce 
marriage (U.) Fraudulent representations for the same pur- 
pose (12.) Securities obtained upon pretence of demands that 
are fictitious (13.) Advantages taken of the weakness of oth-^ 
ers (13.) Advantages taken of another^ s distress (14.) Ine- 

[3] 2 Vern. 150. Hansden v. Cheney. [4] Bro. P. C. 497. 

[5] Eq. Abr. a57. [6] 1 Vern. 136. [7] Prec. in Chan. 181. 

[8] And see 2 Vern. 370. 554. 726. 

[9] Vid Peyton v. Bladwell, 1 Vern. 240. Morrison v. Arbuthnot, 1 Bro. 
Chan. R. 548, note ; and Pitcairne v. Ogbourne, 2 Ves. 375. 

[10] 1 Chan. Rep. 87. Show. P. C. 76. Hall v. Patter. 

[11] 1 Bro. P. C. 88. Webber v. Farmer. 

[12] 1 Bro. C. R. 543, Neville v. Wilkinson. 

[13] 2 Ch. Ca. 103. 2 P. Wms. 203. 2 Atk. 324. 4 Bro. P. C. 557. 
2 Ves, 027. 7 Bro. P. C. 70. 

[14] Ca. temp. Talb. 88. 3 Wodeson, Lect 457. 2 Bra C. R. 167. 
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quality and influence arising from the relttfiofMJUp qf pariiee 

(15.) The admirable summary of the different relievable head8 

of fraud ia courts of equity, exhibited by Lord Hardwicke in 

pronouncing bis decree in the case of Chesterfield ei oLx* 

532 Janesen (16,) may || perhaps be thought an useful appendix 
to this section. 

(c) '4st, Said his Lordship, fraud, which is dolus maius, 

533 may be actual^ arising from facts ||and circumstancea of 

(15) 1 P. Wme. 118. Ca. temp. Talb. 111. 1 Ves. 381. 2 Ves. 250, 547. 
2 Atk. 25, 258. 1 Bro. C. R. 126, 558. 2 do. 404. 3 do. 15& 4 do. 117. 
(10) 2 Vea. 155. 



(c) The reader will perhaps pardon the following concise view of the 
John Spencer in 1738, having contracted a debt, principally to tradesmen, of 
£20,000, which he was desirous of paying off, and having a welUgrounded 
expectation of a considerable increase of fortune, at the death of his grand- 
mother, the dutchess of Marlborough, was resolved to raise a sum of money 
upon this expectancy: he was a little above thirty, but impaired in his con- 
stitution by intemperance ; the dutchess was seventy-eight, and healthy for 
her time of life. His proposal, which was sent to market, was to bonovr the 
the sum of jS5000, in consideration of which Mr. Spencer o&red to enter in- 
to a security to pay the lender JC10,000 at the death of the dutchess of MarU 
borough in case Mr. Spencer should survive her, but no payment at all was 
to be made if she should survive Mr. Spencer. The defendant after some 
hesitation, accepted the proposed terms : and accordingly in May, 1738, paid 
to Mr. Spencer the £5000 who thereupon executed to the defendant a bond 
in the penalty of £20,000 conditioned for the payment of £10,000 to the de- 
fendant on the death of the dntehessy in case Mr. Spencer should survive her 
but not otherwise. The dutchess of Marlborough died in October, 1744, and 
in two or three months afterwards on the defendant's delivering to Mr. Spen- 
cer the said bond to be cancelled, he executed a fresh bond, whereby he be- 
came bound to the defendant in the penalty of £20,000 for the payment of 
£10,000 with lawful interest, on the 19th of April then next, and executed 
also a warrant of attorney to empower a judgment to be recorded against him 
at the defendant's suit for the said £20,000 on the said bond, which judgment 
was afterwards entered up in Mr. Spencer's lifetime. Mr. Spencer in 1745, at 
different times paid two several sums of £1000 each, in part of his debt, and fie^ 
quently declared that he was satisfied with the defendant's conduct, and also 
that it was his intention to pay bis whole demand as soon as possible. The 
defendant after his death sued out a scire facias to have execution against the 
executors upon the judgment entered up against the testator.^ The executors 
applied to the court of chancery for an injunction, and to be relieved on pay- 
ment of £5000 with interest from the time of advancing it. 
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impomtton ; which is the plainest case. 2. It ||roay be apparent 
from the intrinsic nature and subject of the bargain itself, such 

Three points were made at the bar on the plaintiff's side, videlicet, 1. 
That the original contract was umrious within the statutes, as being for a 
greater premium than the law allowed, and if so* both the new and old secu« 
city would fall to the ground. 2. That if the court was warranted to relieve 
against the first security the new security would be considered as a continu- 
ance of the first of^ressim!* and consequently stand in an equally unfavor- 
able light in that court 

The chancellor and Judges were unanimous in opinion. And, first, they 
were clear that the contract in question was not within the statutes of usury. 
The second point they all thought was not necessary to be decided, because 
they held the plaintiff's counsel to be clearly wrong in the third ; for they 
were unanimous In thinking that whether the bargain was or was not origia- 
a)ly such as the court woold relieve against as unconscionable, the renewal 
and recognUian of it by Mr. Spencer, in the circumstances in which he stood 
at the time of the second security given, was a complete confirmation of the 
contract, and removed all ground for the interference of the court* The 
difficulty of deciding what bargains for expectancies are to be deemed unc<Hi- 
scionable, was felt by the whole court ; and they were glad to be relieved 
from the necessity of determining the case on that point The sum of their 
observations, however, on that subject seemed to be, that no inflexible rule 
can govern the questiout but that the equity of each case must arise out of 
its particular circumstances. To say that in no case a man shall, under present 
pressure, sell his expectancy, would often be to deprive the distressed of a 
reasonable resource that might save them from worse expedients ; and to re. 
fiise a resonable advantage to the lender, would be equivalent to an univer* 
sal prohibition of such contracts.! Parents and relations are sometimes penu- 
rious to their children and expectants, who, (to use the expression of Judge 
Burnett,) if hindered, sometimes, from supporting themselves by raising 
money upon their expectancies, might starve in the desert within view of the 
land of Canaan, On the other hand the consequences are to be dreaded of 
lending the countenance of the court to such transactions. It will rarely hap- 
pen that such contracts are unaccompanied with mischievous intentions. They 
for the most part administer to profligacy on the one side, and to avarice on 
the other ; and where want and covetousness bring a borrower and lender 
together, it is very unlikely that purity and equality should reign in their 
bargains. Such contracts tend to a delusion in what is of general concern^ 

* Ad advantage may perhaps be thouffht to ariie from keeping the rale in 
some nncertaiDty, as it may be better ror the morals of a commanity, that a 
sort of legal peril be perpetually overawing these transaetions. 

t In Gilb. Ch. Cases, 291, 2. it is said that where the father withholds snbsis- 
tence from the son, whereby he is indneed to enter into snch a contract, equity 
will not relieve against it. 
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as no man in his senses, and ||not under delusion, woold 
536 make on the one liand, and ||such as no honest and fair 

the provision for posterity. Such anticipatiDg haste disturbs the moral cider 
of things, by forcing into present existence what would otherwise have 
awaited the discretion of maturer years ; and thus the borrower is deceived, 
and society injured. The parent or person on whose life the expectancy 
hangs, is also grossly deluded in being made to become the benefactor tif a 
designing money-lender, where he meant to bestow importance and eomfort 
on his posterity. The attention of the court of chancery has been always 
directed with anxiety to this evil ; and though at first its interference was at- 
tracted by the actual frauds which is common in such contracts, it extended 
its remedy with the extension of the mischief, and gave relief in cases where 
the contract carried in itself strong | intrinsic evidence only of imposition, nich 
as a gross inequality in the bargain, making it such as one man could not 
drive with another who had his eyes open and his senses clear, or who was 
Bot in such a necessitous predicament as to be incapable of resisting imposi- 
tion and oppression. But the case of an heir of a family, with nothing 
but the hope of succession, dealing for his expectancy, is always excepted 
out (tf the ordinary cases ; and as such contracts are pernicious in their prici- 
ple, courts of equity have great alacrity in setting them aside if there is aoy 
thing at all unconscionable in the transaction. } The courts also take a di^r- 
ence between a remainder-man in expectancy upon his father's || life and 
living under bis faU%er*s protection^ and a remainder-man in expectancy upon 
the death of a stranger; especially if the son have other expectancies which 
render him dependent upon his father. 

There is a right spirit in nature which all wise systems of positive laws 
must, under certain modifications, adopt, to be safe and durable. The eldest 
of all laws is the rule of filial submission ; it is a law of the heart, which 
gave the first notions of organized government, and must be respected and 
followed in every sound system of jurisprudence. Regard to this primeval 
policy dictates the discouragement of all clandestine bargains with heirs to the 
delusion of the ancestor, who is thereby made to act upon a blind considera- 
tion for the benefit of those who have furtively obtruded themselves into the 
channel of his bounty, and the inexperienced are taught to conceal their cir- 
cumstances from those who have a moral right to a disclosure, and whose 

t Per Lord Thurlow in Gwynne v. Heaton, 1 Bro. Ch.'Rep. 6. an inade^aia 
consideration is not a/one sufficient to viliate the contract, althongh in order to 
do so, the consideration must be inadequate. Where property is sold for a sum 
grossly inadequate, the court has never suffered it to stand. -His Lordship af- 
terwards observed, that to set aside a conveyance, there must be an ineqaality 
so strong, gross, and manifest, that it mast be impossible to state it to a man of 
common sense, without producing an exclamation at the inequality of it. 

§ Lord Thurlow in the above case of Gwynne v. Heaton, denied that the 
heir*8 having no provision from his father, made any difference. 

II See the case of Twisleton and Griffiths, 1 P. Wm*. 310. 
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man would accept on the other ; which are unequitable and 
unconscionable bargains ; ||and of such even the common 537 
law has taken notice. B. A third kind of fraud is that 
which may be \\ presumed from the circumstances and 538 
condition of the parties contracting ; and this goes further 
than the rule of law, which is that it must be proved, and not 
presumed. 4. A fourth kind of fraud is collected or inferred, in 
the consideration of a court of equity, from the nature and cir- 
cumstances of the Iransaction, as being an imposition or deceit 
practised on third, persons not parties to the fraudulent agree- 
ment — of this kind are marriage brokage contracts, which, though 
neither of the parties be deceived therein, tend necessarily to 
the deceit of parents and friends : so in clandestine private 
agreements to return part of the portion of the wife, or of the 
provision stipulated for the husband, to the parent or guardian ; 
in most of these cases Uic thing is transacted by the parties with 
their eyes open ; but if there be fraud therein, this court holds 
the case infected thereby, and relieves. So where (d) a 
debtor enters into a deed of composition with ||his creditors 539 

for lOs. in the pound, on condition that all other creditors 
executed within a certain period ; if the debtor privately agrees 

with one creditor, to induce him to sign this deed, that he wiH 

pay or secure to him a greater sum in respect of his particular 

debt, in this there can be no particular deceit on the debtor who 

timely admonitions and reproofs might save tbem fn>m destruction. There 
are, besides, reasons of policy for the legal discountenance of these clandes- 
tine bargains with young expectants drawn from the expediency of prevent- 
ing the beggary of opulent and noble families, which are one support of the 
state ; and though courts of equity are not on mere political reasons to set 
aside contracts, or to assume the office of the legislature, yet where there is 
a color on conscientious grounds for their interference, they will blend with 
their motives considerations of public utility ; for though they cannot make 
laws, they will take the spirit of the laws for their guide^ in repelling the 
social mischiefs which result from individual profligacy or avarice. Most 
of the acts of parliament which have been made for the suppression of these 
nncooscientioas dealings between men, do not import any want of power in 
courts of equity to give relief, but by making such proceedings void in law 
give a short remedy against them. 

(d) Such cases of deceit are also remediable at law ; Be0 2 T. R. 763^ 
Cockshot V. Bennett, and see 3 T. R. 661. 

S6 
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is party thereto, but it tends to the deceit of the other creditors, 
who relied on an equal composition, and consented out of com- 
passion to the debtor. So, if premiums be contracted to be 
given for preferring or recommending to a public office or em- 
ployment, none of the parties are defrauded, but the persons 
having the legal appointment to these offices are or may be de- 
ceived thereby ; or, if the person agreeing to take the premium 
have authority to appoint the officer, it tends to public mischief 
by introducing an unworthy object for an unworthy considera- 
tion. These cases shew what courts of equity mean when they 
profess to go on reasons drawn from public utility. To weaken 
the force of such reasons they have been called political ar- 
540 guments, and said to be an attempt at introducing || politics 
into the decisions of courts of justice. But this is far from 
the true Kght in which it ought to be considered ; for if the word 
politics be taken not in its common acceptation, but in its true 
original meaning, it comprehends every thing that concerns the 
govermnent of the country, of which the administration of jus- 
tice is a considerable part. And thus far, and in this sense is 
relief in a court of equity founded on public utility. Particular 
persons in their contracts shall not only transact bona fide among 
themselves, but shall not transact mala fide in respect of olher 
persons who stand in such relation as either to be affected by the 
contract, or by the consequences of it ; and as the rest of man- 
kind, besides the parties contracting, are concerned, the case is 
properly said to be governed by public utility. 5. The last head 
of frauds on which relief has been given, is that which infects 
eatchmg bargains with heirs, reversioners, or expectants, in the 
life of the father, &c, against which relief has always been 
641 extended. These have been generally || mixed cases, com- 
pounded of all or several species of fraud. Fraud, too, may 
be presumed or inferred from the circumstances or condition of 
the parties contracting ; as from weakness on the one side, usury 
on the other ; or extortion, or advantage taken of infirmity. And an 
appearance of fraud may arise froln the nature of the bargain. 
In most of Ihese casea have concurred deceit and illusion on 
other persons noi privy to the fraudulent agreement. The father, 
ancestor, or relation, from whom the estate has been expected, 
has been kept in the dark. The heir or expectant has been 



^ 3. All Slaiutes against Fraud j haw construed, fyc. 543 

prevented from disclosing his circumstances, and resorting for 
advice to those who might have given him at the same time 
relief and instruction ; the ancestor is misled, who has been in- 
duced thereby to leave his estate, not to his heir or family, but 
to a set of artful persons, who have divided the spoil before^ 
hand. ' 



SECTION III. 

II The principle of expounding beneficially and equitably 549 
all statutes against fraud is agreeable to those strong maxims 
of resistance to all shapes of covin and deceit manifested by our 
legal and equitable jurisdictions. Notwithstanding these laws 
are greatly penal, the rule still holds of giving them an extended 
and liberal exposition, (a) In hiis enim qutB suntfavora" 
hilia ||amfn<8, quamvis sunt dccmnosa rebus , fiai aliquando 548 
extensio staiuti. 

(a) Statutes made in suppression of deceit and covin shall be equltah^y 
expounded, although they are greatly penal. Plowd. Comm. Wimbish r. 
Tailboys, 59. and eee 1 Rep. 131. 

The Stat. 1 H. 7. c. 1. which gives a formedon in remainder against the 
pernor of the profits was made in suppression of covin (for a feofTment made 
to persons unknown to defraud those who had a right to the hind was a great 
covin and deceit in our law) shall be equitably expounded. Plowd- 59. 

And the statute of Marlbridge speaks of those ** who used to enfeoff" their 
eldest sons and heirs being within age ; " yet if a man's Jlrst son be deady 
and he enfeoff" his second son, who is his heir, it is within the equity of the 
statute ; or if he levy a fine to him,- which is matter of record, this shall be 
within the equity of the statute, though it speaks only of a feoffment. Id. ib. 

So the statute 32 H. 8. c 9. shall be extended by equity, being enacted for 
the suppression of fraud in buying pretended titles ; and leases for years as 
well as higher estates^^ shall be intended by it Plowd. 78. Partridge v. 'Strange 
and Croker. 

So the Stat 31 Eliz. c. 6. to prevent simony is to be largely expounded 
though jtenal. Hob. 75. The King v. Bishop of Norwich. 

Statutes in suppression of fraud bind the king ; as in the case of Magdalen 
College, 11 Rep. 73. if one intending to sell his land had by fraud conveyed 
it by deed enrolled to the king, in order to deceive the purchaser, and he 
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IJThe statutes 13 and 27 Eliz. were conceived in rery 
general language to give room for these maxims to govern 
their construction and point their application ; and as a preven- 
tive operation was thought to be most agreeable to their true 
intention, thai being the best mode of dealing with the delites- 
cency of the subject, these statutes were construed as calling for 

a more jealous scrutiny into circumstances indicating dopli* 
545 city and illusion, and a more constructive collection of ||the 

evidences of fraudulent design than had before been adop- 
ted. Ten years after the passing of the statute 13 Eliz. c 5. the 
great case, called Twyne^s case, in the Reports, was determined, 
which, as it is short, it may be as well to introduce a second time 
in this place. P. was indebted to T. in £400 and was indebted 
also to C. in £200. C. brought an action of debt against P. ^d 
pending the writ, P., being possessed of goods and chattels of 
the value of £300 secretly made a general deed of gift of all 
bis goods and chattels, real and personal whatsoever, to T. in 
satisfaction of his debt ; notwithstanding which P. catUinued im 
possession of the goodSy some of which be sold again, shore the 
sheep and marked them with his own mark. Afterwards C. had 

afterwards sold the land for a valuable consideration^ and makes a convey- 
ance accordingly, in this case the purchaser shall enjoy the land against the 
king by virtue of the stat 27 Eliz. c. 4. for the act being general, and made 
for suppressing fraud, shall bind the king. 

The statute 11 H. 8. c. 5. being made to suppress fraud and deceit, shall be 
expounded beneficially ; and therefore whereas the words of that statute are 
that ** where tenant for life or years has demised or granted to the intent that 
those in reversion (viz. their lessors, their heirs, and assigns,) should not 
know their names, and afterwards the first tenants continually occupy the 
lands, &c. and make waste, it Is ordained, &c. that be in reversion (in such 
case) shall maintain a writ of waste against the tenant for life or years ;" yet 
every assignee of the first lessee mediate or immediate is within the said act 
although not therein mentioned; also he in remainder is within the act, as well 
as he in reversion^ although both in the preajnble and body of the act there is 
mention made only of him in reversion, Booth's case, 5 Bep. 77. a. 

5 & 6 Ed. 6. c. 16. Sale of offices. This statute being against fraud is 
construed as a remedial rather than a penal law. Vid. Law v. Law, 3 P. 
Wms. 891. 

Many other examples of the same kind may be seen in Plowden's Com- 
mentaries, p. 59. Wimbish v. Tailboys, 1 Bep. 131. a. 3 Bep. 78. Fermor's 
case, 6 Bep. 80. Fitzherbert's case. 
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jadgment against P. and took out a fieri facias directed to the 
aberiff of Southampton, who, by force of ihe said writ, came 
to levy the said goods. Divers persons, by the command of T. 
resisted the sheriff by force, claiming the goods as the goods of 
T. by virtue of the said gift ; and whether the gift, on the 
whole matter, was a good gift, or fraudulent and ||void 546 
within the 13 Eliz. c. 5. was the question. It was deter- 
mined by the Lord Keeper of the Great Seal, by the Chief Jus- 
tices, and by the whole court of Star Chamber, that the gift was 
fraudulent within the statute. And as the signs and marks of 
fraud it -was said by the court, 

1. That the gift was general, without exception of the donor's 
apparel, or of any thing of necessity. 

2. The donor continued in possession, and used the goods as 
his own; and by means thereof traded with others, and de- 
liauded and deceived them. 

3. It was made in secret 

4. It was made pending the writ. 

5. There was a trust between the parties ; for the donor pos- 
sessed all, and used them as his proper goods ; and fraud is 

always apparelled and clad with a trust. 

||6. The deed expresses that the gift was made honestly, 547 
truly, and honafide^ et clausula et inconsueta semper indu- 
cunt suspidonem.^ 

We are to observe, that there was a perfectly good ostensible 
consideration for the gift, and that the whole objection rested on 



^Inadequacy of price in the sale of property is strong evidence of fraud. 
Pr. Ch. 138, 538 ; 6 Ves. Jr. 258 ; 3 Dall. 502 ; 9 Ves. Jr. 246 ; Burrows v. 
Locke, 10 do. 292, 470 ; lVern.465; 13 J. R. 484; 11 J. R. 555; 1 Ball & 
Beatty, 241 ; Buist v. Smith, 2 Desaus. Ch. R. 214. 

As to badges of fraud, the reader see Bartlett v. Bagby, 3 Mass. 487 ; 
Portland Bank v. Stacy et al., 4 do. 661 ; Pierce v. Jackson, 6 do. 242 ; Hay- 
wood V. Marsh, -6 Yeryer 60-106 ; Mcintosh v. Ladd, 1 Humph. 459; Wen- 
dell V. Van Rensselaer, 1 J. C. R. 85 ; Hildreth v. Sand, 2 da 54 ; Sand v. 
Codwise,4 J.R.566; Burrows v. Stoddard, 3 Conn. 160; Pettibone v. Gris- 
wold, 4 do. 158 ; Harvey v. Peck, 1 Munf. 526 ; Wright v. Hancock, 3 da 
521 ; Badlem v. Tucker, 1 Pick. 398 ; Smith v. Henry, 1 Hill, 16 ; 1 Binn. 
503; Engle r. Bams, 5 Call. 463 ; 4 Dall. 76-86 ; 1 Bay. 00 ; 3 Cranch, 27. 
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the proofs of mala fides (b,) and therefore Lord Coke gives the 
following advice grounded on the resolution of this case: 
" When any gift shall be made to you in satisfaction of a debt, 
by one who is indebted to others also : 1. Let it be made in a 
public manner, and before the neighbors, and not in private, 

548 for secrecy is a mark of fraud. 8. Let the || goods and chat- 
tels be appraised by good people to the very value, and take 

a gift in particular ("c^ in satisfaction of your debt. 3. Presently 
after the gift, take possession of the goods, for continiianGe of 
possession in the donor is a sign of trust." 

The general conclusion from this case of T\oyne is, that evi- 
dence of the fraudulent intent supersedes the whole inquiry into 
the consideration, for no merit in any of the parties to a transac- 
tion can save it if it carries intrinsically or extrinsicaHy the plain 
characters of fraud. And one of the plainest of these chanic* 
ters of fraud is the possession of the party contradicting the visi- 
ble purport of an absolute conveyance ; which inconsistent re- 
tention of the thing pretended to be transferred is very much 
aggravated as an evidence of fraud, if the possession is accom- 
panied by acts of ownership, for this plainly denotes a secret 
separation of the legal and beneficial property. The nato- 

549 ral consequences of ||this contradictory possession involve a 
two-fold injury. The beneficial interest in the goods so 

circumstanced belong either to the assignor or assignee ; if they 
belong to the assignor, he might be enabled by his niock transfer, 
if it could prevail, to continue to himself the enjoyment of that 
which in conscience belongs to his creditors; if they really be- 
long to the donee or assignee, the possessor might be enabled to 
attract to himself an illusory credit, against which ordinary pru- 

(b) lo Wilson v. Wormal, Godb. 161, it was said to be ]aw, that if a man, 
having goods of the value of £20 be indebted to two men, viz. to one in £20 
and in JCIO to another ; and the debtor assigns to hira, whose debt is jCIO all 
his goods, to the intent that for the residue above the j£10 he shall be f^vora- 
ble to him ; tbis assignment is altogether void, because it is fraudulent io part 
But Foster J. said, that it should only be void for the surplus. It seema clear, 
however, that, if the donor had owed JCIO more to a third creditor^ or the 
whole £80 to the disappointed creditor in the above case, the donee, as implt- 
eated in the fraud, could have retained nothing. 

(c) i. c expressly. 
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*i 

dence is an insufficient guard. But the degree of public incon- 
venience produced by this separation of the property from the 
possession depends greatly upon the nature of the thing the 
property in which is transferred. The property of some things 
is not wholly ascertained by the possession ; and the nature and 
condition of other things may preclude the possibility of a spe- 
cific transfer at the moment of the sale. 

Thus where land is conveyed, the want of possession casts a 
less degree of suspicion upon the transaction, than where goods 
are the subject of the conveyance, for with respect to land, 
the property is evidenced ||by the possession of the title 550 
deeds, and manual occupation is no criterion of ownership. 
Bui in looking for the real owner of moveable chattels we attend 
to the circumstance of possession ; since they are not only capa* 
ble of specific delivery, but are ordinarily used and enjoyed by 
being possessed. Land is enjoyed and possessed by title ; and 
fraud in the transfer of it, is mainly to be inferred from the in- 
consistency of the title with the possession of the title deeds. 
Fixtures to the freehold follow the land, and are secured in inte- 
rest to the lessee or assignee by the muniments of his title. (1) 

The property of a warehouse may pass by a symbolical deliv- 
ery : the delivery of the keys, which open it, is construed to be 
a delivery of the goods contained within it, (2). 

So, with respect to ships at sea, if an assignment be made, 
and the charter-party, invoice, &c. be delivered, all means are 
used to transfer the thing, which the circumstances of the case 
permit (3). 

IJThus in Jacobs v. Shepherd (4), where an assignment of 551 
goods which were actually at the time of assignment beyond 
sea, had been set aside by Sir J. JekyI at the rolls, as falling with- 
in the bankrupt law, the borrower being in failing circumstances, 
the decree was reversed by Lord Ch. King upon an appeal (5). 

And, in general, with respect to this order of cases, we may 
remark, thai the want of an immediate transfer of the possession 

(1) Vide Poole's case, Salk. 368. (2) 1 Atk. 170. 

(3) Brown v. Heathcote, 160. Atkinson v. Mailing 2 T. R. 462. 

(4) 1 Burr. 478. 

(5) Vid. Lempriere v. Pasley, 2 T. R. 485. et vid. Falkner v. Case, 1 Bro. 
C. R. 125. 2 T. R. 491. 
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18 no direct badge of fraud within the stat. 13. £1. c. 5. or any 
title to the commissioners under the stat. 21 Jac. c. 19. of bank* 

rupts. 

But in conveyance of land we may observe, that there is some 
difference of construction under the stat. 13 El. c. 5. and the 
slat. 21 Jac. c. 19. arising from the diversity in the objects of 
those statutes. The former being principally framed to present 
fraud upon the creditors, whose legal remedies are attempted to 
be defeated, while the debtors enjoy the property oat of which 

552 their debts ought to ||be satisfied, the latter having chiefly 
in view not so much the prevention of actual fraud as the 

disappointment of those secret engagements by which a detuave 
credit may be obtained to the injury of the fair trader, and by 
which secret priorities are endeavored to be established in dero- 
gation of the just claims of the creditors at large. A particular 
intent, therefore, to defraud, by a retention of possessioo, is not 
necessary to be proved under the stat. 21 Jac. 1. to let in the 
claims of the general creditors ; though the convejrance be ever 
so fair, yet the rule upon the statute seems to be, that if tbe as- 
signee has trusted the assignor with the possession of the property 
conveyed, and has left him still tbe reputed owner, he has thereby 
enabled him to acquire more credit than he ought, and by thus 
giving htm credit, he has left himself liable to the casaalities erf 
another's trade, and shall therefore in case of the iailure of such 
person, come in only upon a foot with the rest of his 

553 creditors|| (c). As the possession of land therefore, is aot 

(c) It seems not to be necessary to constitute the reputed ownersliip witli- 
in the xneaniDg of the 21 Jac. 1. that any proof of actual disposition^ by saeh 
reputed owner, should be made out ; for^ if the goods were actually disposed of 
they would be out of the power of the assignees ; but, according to the opin- 
ion of the late Lord C. J. of C. P. delivered in the case of Lingbam v. Biggs, 
1 Bos. and Pull. 82. the words of the statute must not have the absolute sense 
they seem to import, but must have a meaning consistent with the end |mo- 
posed to be attained by the statute. Therefore if a man be the reputed 
owner of goods, and appear to have the order and disposition of them, he most 
be understood to have taken upon himself the sale, order, and disposition 
within the moaning of the statute ; and no inconvenience will follow fixm 
this Aoctrine, for though possession is always evidence of ownership, and with 
nothing to oppose it, will create a reputation of it, yet it is evidence which 
may be so satisfactorily opposed as to destroy that reputation. A% if a zf^ 
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that evidence of absolute ownership which is calculated to|| 
mislead the public, and to invite a delusive confidence ; and 
as common prudence demands that before we trust to a roan's 
seeming property in land, we should require the production 
of his title deeds, the inconveniences in the contemplation of 
that statute are less likely to follow from such division of owner- 
ship from possession in the case of land, than where goods are the 
subject ; at least the means of obviating imposition in the former 
case, are open to ordinary circumspection, and vigUantibus non 
darmieniibus jura aubveniunt. 

But the leading object, as has been observed, of the statute 13 
Eliz. c. 5. was to prevent those collusive transfers of the legal 
ownership which place the property of a man indebted out of 
the reach of his bond fide creditors, and leave to him the bene* 
ficial enjoyment of that which ought in conscience to be 
open to their legal remedies. Possession, therefore, of land 555 
||after an absolute conveyance, is evidence of a fraudulent 
design within the stat. 13 £1. c. 5. And if this possession be 
accompanied with acts of ownership, the evidence of fraud 
under that statute becomes very hard to be resisted. It may 
happen, however, that a man, having conveyed all his property 
to a trustee for the satisfaction of creditors, is still left in the 
occupation of the land conveyed as a bailiff and manager for the 
benefit of the trust interest, with a fixed and regular salary. 
Such possession, as it should seem, would be no badge of fraud, 
within the statute of 13 £1. c. 5. for possession is only evidence 
of fraud under that statute, by being a strong indication of a 
secret trust and reservation ; but here the avowed and explicit 
intention of the deed could only be answered by the possession ; 

Bpectable tradesman residing in a house in London, were to make a journey 
to a sea port, and there hire a ready-furnished house ; or if a man were to 
hire a job coach and horses ; all the world would say, as ^ the first instancoi 
that such person was the reputed owner of the furniture of the house in Lon- 
don, and not of the one he had hired ; and, as to the second instance, it is notori- 
008 that people do not always drive their own coaches, and such possession is too 
equivocal to create a reputation of ownership. Vid. Bryson v. Wylie, Cooke's 
B.li.234; Mace y. Cadell, Cowp. 232; Walker v. Burnell, Dougl. 317; 
Collins V. Forbes 3 T. R. 316 ,' Gordon v. E. I. Company, 7 T. R. 237^; Man- 
ton V. Moore, 7 T. R. 07. 

37 
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and the whole tmnaaction might well repose on a foundatioii of 
consistency and honor. 

As all cases upon the statute 21 Jac. 1. c. 19. sect. 5. turn 
upon the apparent ownership, and the consequent injury to 

556 fair creditors from the deception || thereby induced, the 
operation of that statute may be generally distinguished 

from that of the 13 Eliz. c. 5. by adverting to that criterion, for 
the conveyance and continuance in possession operate under the 
statute of Eliz. as an argument of iiitentional fraud, but the traos- 
action falls within the mischief of the statute 21 Jac. 1. by af- 
fording an opportunity of committing fraud, and by breaking 
through the legal equality of the general creditors. But it is to 
be observed, that the retention of possession by a party convey- 
ing is not uncontrollable evidence under the statute of James, 
any more than under the statute of Elizabeth : thus it bas been 
frequently determined that the possession of the bankrupt is ex- 
plainable by circumstances ; as where the party has been left in 
the bare possession and custody of goods without the power of 
ordering and disposing of the same. (6) 

But a difference is taken in respect to the operation of the stat- 
ute 21 Jac. between mortgages of land and chattels real, and 

557 mortgages of mere goods and moveables ; || since, upon the 
principle before mentioned, where the title deeds are the 

natural and proper documents to refer to for ascertaining the 

property, the mere possession cannot reasonably be complained 

of by the creditor, as establishing a deceit against him, or as 

558 any sensible ground for the confidence he has || reposed. 
But by the great case (d) of Ryall v. RoUe, (7) all condi- 

(Q) West V. Skipi 1 Yes. 243. ex parte FlyD, 1 Atk. 185. 

(7) 1 Atk. 614. 

(d) Much indastry was used in that case, in maintainingr a distinction be- 
tween the pignus and hypotheca, in the Roman law. It was said that the pig- 
nus or pawn required an actual delivery, but that the hypotheca or mort- 
gage did not But the premises were wrong in fact, and the conclusion wrong 
in inference ; for it was shewn by Mr. J. Burnet that delivery was not of the 
essence of a pawn in the Roman law, and that if the distinction had been right- 
ly staftd between the pignus and hypotheca, yet, that the hypotheca of the Ro^ 
mans was not of the same nature with the English mortgage, for an hypotheca 
jraveonly a Hen without property, with a right to be satisfied on failure cith» 
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tional sales of goods, where the party conveying retains the pos- 
session, are regarded as within the spirit and meaning of the stat- 
ute 21 Jac. 1. 

In the case of Stone v. Grubhamj (8) wherein the doctrine 
was general, though the subject in question was land, a different 
construction prevailed as to the operation of the statute 13 Eliz. 
cap. 5. for there it was said by Coke C. J. that if an absolute con- 
veyance be made, and the possession of the thing conveyed be re- 
tained by the party conveying, the transaction has the face of 
fraud ; but if the interest do not pass absolutely but upon a fth 
ture condition, continuance in possession shall not in judgment 
of law be said to be fraudulent ; and this, said the Chief Jus- 
tice, is very clear. |{ It was likewise there observed by the 559 
court, that secrecy (d) is a great badge of fraud, but no con- 
cluding proof. It was then demanded, in consequence of an ob- 
jection made at the bar, in whose custody the lease was after the 
gift ; to which it was answered and proved that the same was in 
the custody of Sir R. S. to whom the assignment was made, (e) 

In reading the case of Edwards v. Harben, (9) it is difficult to 

condition.- A mortgage is an immediate conveyancei with a power to Tedeem, 
and gives the legal property. Pawns in the English law require a delivery* 
but give the custody only and not the legal ownership. The pawnee has the 
special, but the pawner the general property. But a mortgagee has the legal 
and general property in the thing mortgaged. And upon this principle, the 
court determined in Ryall v. Rolle, that a conditional bill of sale, or a morU 
gage of goods, made the possession by the mortgagor, a possession permitted 
by the true owner, i e, the conditional vendee, so as to bring the case within 
the statute 21 Jac. 1. 

(8) 2 Bulst. 225. 9) 2 T. R, 587. 

(d) Whether secl^cy and concealment are marks of fraud 'will always de- 
pend upon the circumstances of the case, for sometimes they are not only in- 
nocent but prudent See Sid. 134. and Bath and Montague's case, 3 Chan. 
Ca. 105. per Holt C. J. 

{e) It has been resolved, that though the mortgage be forfeited at law, con- 
tinuance of possession in the mortgagor, is no badge of fraud withinlhe stat- 
ute of Elizabeth, for this falls within those cases, to which the rule applies, 
which says, that a transaction, good at the commencement, shall not become 
fraudulent by matter ex j>ost facto. Vid. Lady Lambert's case, Shepp. 
Touchst.65. 
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preserve the mind from confusion as to the distinct principles of 
the statutes 13 El. c. 5. and 2i Jac. ]. c. 19. One of the 

560 grounds taken in the argument || for the plaintiflT was the in- 
jurious consequences probable to arise from the foundation 

of false credit, which was laid in the defendant by his apparent 
ownership, and thus far he was making out a case for the opera- 
tion of the statute 21 Jac. 1. but when he coupled with this pro- 
position the inference of prospective fraud in the defendant from 
the rule that every man is presumed in law to intend the probable 
consequences of his own acts, the case was brought within the 
scope and meaning of the stat. 13 Eiiz. for it is only by fixing 
upon it the implication of fraudulent intent that contrarient pos- 
session can be made to attract the principle of that statute. Th«s 
it was not among the badges of fraud specified in Twyn^s case 
that the possessor was placed in a predicament to induce a false 
credit ; but the donor was stated positively to have exercised acts 
of decided ownership, to have sold some of the sheep, and to have 
traded and trafficked with them, whereby he defrauded and de- 
ceived those who dealt with him. 

561 II By the unanimous opinion of all the Judges taken upon 
the case of Bamford v. Baron^ (^0) ^ distinction was taken 

and settled as to the operation of the slat. 13 El. c. 5. in cases of 
possession after conveyances of goods, between such bills of sale 
as are to have their completion immediately, and those which are 
prospective to a future event ; for in the latter case, the continu- 
ance of possession in the vendor till that future time, or till the 
condition performed (J) is consistent with, or, in the language 
in which the rule is expressed, accompanies and follows the deed. 
In the above cited case of Edwards v. Harben the same doe- 
trine was recognized and confirmed. And there the case of 
Bucknal y.Roiston (11) was referred to, which appears to be 
rather a stronger case than either of the foregoing. Brewer, 

562 having shipped a || cargo of goods, borrowed of the plaintiffs 
£600 on bottomry, and at the same time made a bill of sale 

(10) 2 T. R. 594, note. (11) Prec. in Chan. 287. 

(f) Vid. Lady Lambert's case, Shepp. Touchst. 65. and Vid. Stone r. 
Grubham, 2. Bulst. 225. beingr good at the coromencemeDt ; it seems it shail 
continue so, according to those cases, notwithstanding possession is 
after the forfeiture. 
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of the goods on board the ship (which were invoiced particularly,) 
and of the produce and advantage thereof to the plaintifTs ; and 
this was in the nature of a security, or pledge for the* repayment 
of the £660 upon the ship's reigning (as it was called) three 
years. The ship performed her voyage, and returned home rich- 
ly laden ; but it happened that Brewer died at sea upon his re- 
turn home, and the defendant Royston, who was a creditor by 
judgment obtained before the sale of these goods for £ 1500, took 
out administration, and possessed himself of the effects of Brewer. 
The plaintiffs brought their bill to have an account and discove- 
ry of those goods, and to have satisfaction for the produce and 
advantage that was made thereof. It was urged for the defend- 
ants that Brewer's keeping possession of the goods after the sale 
made it fraudulent and void as to creditors ; but the Lord Chan- 
cellor Cowper was of opinion that the trust of the goods appear- 
ed upon the very face of the bill of sale ; that, though they 
were || sold to the plaintiffs, yet Brewer was intrusted by the 563 
plaintiffs to negotiate and sell them for tlf&ir advantage ; and 
Brewer's keeping possession of them was not to induce a false 
credit, but for a particular purpose agreed upon at the time of 
the sale : that it was true that in the case of a bankrupt, such 
keeping possession after a sale would make the sale void against 
his creditors by the statutes : but that, in the case under consid- 
eration, the plaintiffs were entitled to the trust of these goods im- 
mediately upon the sale, and to all advantages consequential up- 
on such trusts, and might follow the goods for that purpose. 

The same distinction was adopted by Lord Mansfield as the 
foundation of his judgment in the case of Cadogan v. Kennei 
(12) where his Lordship observed, in the answer to the argument 
frooa possession that it was a part of the trust that the goods 
should continue in the house. But, according to the determina- 
tion of £!(fti?ar(f9 V. Harbenj where the conveyance is absolute, 
and without an alteration of possession, the transaction 
II is fraudulent in point of law ; and it was said by Sir Ed- 564 
ward Northey, (13) in Bucknal v. Roiston, that it had been 
ruled forty times in his experience at Guildhall, that if a man sold 
goods, and still continued in possession as visible owner of them, 

(12) Cowp. 432. (13; Free, in Chan. 287. 
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such sale was fraudulent and void as to creditors, and that the 
law bad always been so bolden. 

In a very late case, however, in the Common Pleas, (14) a 
point arose upon the question of the ififeribility of fraud from 
possession after a sale of goods, not readily resolvable by the 
criterion laid down in Edwards v. Harben. In the case above 
alluded to, which was tried before Lord Eldon, Ch. J. at the 
Westminster sittings after Michaelmas term, 1799, notwithstand- 
ing possession did not accompany and follow the deed, his lord- 
ship left it to the jury to judge from all the circumstances taken 
together, whether fraud could be properly imputed to the plain- 
tiff or not. The case was thus : An execution having issued 
against the goods of A. his furniture was taken and put up 

565 to sale by ||the sheriff of Surry ; B. who was the brother- 
in-law of A. but not a creditor, became the purchaser, and 

a bill of sale was made out to B. dated the 13th November, 17% : 
nevertheless, A. was permitted by B. to continue in possession 
of the goods, in order that he might be able to carry on his 
business ; but being soon after arrested and committed to prison, 
he executed a bill of sale of the same goods, dated the 11th 
March, 1799, to the defendant, to whom he was indebted in 
the sum of £15 5^. The defendant having taken possession 
according to the last bill of sale received a notice from B. not to 
dispose of the goods, stating his prior title. On the 14th of 
March the landlord of the premises authorized the defendant to 
distrain to the amount of £12 10^. for rent due from A. for two 
quarters, which the defendant paid, and on the 26th of the same 
month sold the goods for £26 lis. 6d.; the expenses of the 
bill of sale to the defendant, of keeping possession, and of the 
auction, added to the rent advanced by the defendant, amounted 
to £26 4s. 8d. leaving a balance in the hands of the de- 

566 fendant of 9s. lOd. \\ The title of the defendant under the 
second bill of sale was contested by B., the assignee in the 

first, by an action to recover the produce of the sale made by 
the defendant, after deducting the amount of the rent paid to 
the landlord. And the jury, being directed by the Chief Jus- 
tice to consider whether the plaintiff had purchased the goods to 

(U) Kidd V. Rawlingson, C. P. Hil. Term 1800. 2 Boe. and Pull, 
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defeat any execution by the rest of the creditors of A., were of 
opirtion that the purchase was not made with that view, and 
gave a verdict for the plaintiflf accordingly. But an endeavor 
being made in the succeeding term to set aside this verdict on 
the ground that the first bill of sale, being not accompanied and 
followeid by the possession] according to the doctrine of Bam' 
ford v. Baron and Edwards v. Harben, the bench was unani- 
mous in supporting the verdict. 

The Lord Ch. J. remarked that the plaintiflf was not a credi- 
tor of A. and did not buy the goods as the means of satisfying 
any debt of his own, nor, indeed; could he so do, for the sheriflf 
was to receive the money produced by the sale ; nor was 
the purchase made ||wilh a view to defeat creditors, but out 567 
of mere kindness to A^ to whom the plaintiff was related ; 
that if, under these circumstances, the bill of sale was fraudu- 
lent, the plaintiff must suffer the legal consequences of his be- 
nevolent disposition. But his lordship said, that, as it seemed to 
him, this did not fall within the principle of TSoyne^s case, and 
the other cases on the subject, where the parties stood in the 
relation of debtor and creditor, and where it was their intention 
to defeat the other creditors ; that it appeared to him to be a new 
case ; for that the goods were purchased at a public sale by a 
person who had never acquired the character of a creditor, and 
were then lent to the original owner for a temporary and honest 
purpose. If Kidd had lent the money to A. to buy these goods, 
and had then taken a conveyance of the goods as a security for 
his debt thus arising out of the mere act of lending the money, 
leaving A. in possession of the goods, that would not have* been 
a fraudulent act : for which his lordship cited the Law of Nisi 
Prius, fo. 258. where Mr. Justice Buller, after stating the 
case ||of a conveyance which was holden to be fraudulent, 568 
because the donor continued in possession, added, that 
<^ the donor's continuing in possession was not in all^ cases a mark 
of fraud ; as where a donor lends his donee money to buy goods, 
and at the same time takes a bill of sale of them for securing 
the money." 

It would be difficult, continued his Lordship, to distinguish the 
transaction in question from that case, unless indeed in the cir- 
cumstance of the public sale by the sheriflT, which certainly was 
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a distinction greatly in favor of the plaintiff; his Lordship added, 
that it appeared to him at the trial that Kidd might be considered 
as the donor of these goods, or as lending money to A. to par- 
chase them through the medium of the sheriff, and taking a bill 
of sale as a security for the money, which way of consideration it 
would bring into Identity with the case put by Mr. Justice Boi- 
ler in the passage from his Nisi Prius above cited. Mr. Justioe 
Heath adverted to the notoriety of the sale, as being correspon- 
dent to the advice given by Lord Coke in Ttoyne'tf case, 

569 who recommends that a gift in satisfaction || of a debt by 
one who is indebted also to others at the time, be made in a 

public manner, before the neighbors, and not in private, for secre- 
cy is a mark of fraud. 

Nothing need be added, by way of elucidation, to the opinion 
of the bench, unless it be observec), for the sake of connecting 
it with the principles of a former page, that the sale by the 
sheriff was in itself an act completed; it was executed under 
the authority and according to the exigency of law, and every 
object of that transaction was obtained. The creditor, for whose 
debt the levy was made, was not the party that granted the 
indulgence^y permitting the possession, but the possession origi- 
nated afresh in a new gift by the purchaser; for the. manual pro- 
cess of giving and receiving could not be necessary to give to the 
transaction its substance and character. Though the possessioD 
was not literally transplanted, it grew, by virtue of the permis- 
sion of the purchaser, upon a different stock from that to which 
it at first belonged. The possession, therefore, could not 

570 be coupled with || the execution and sale by the sheriff, so 
as to attach upon them any mark of fraud. And as to the 

transaction which followed the purchase from the sheriff, it seems 
improper to divide it into two distinct considerations by suppo- 
sing A. to remain the visibb owner, and then to obake a fresh 
conveyance to B. contradicted by his retention of possession, for 
in substance a new possession accrued by the gift of the plaintiff, 
or rather the subsequent possession of A. wcis the gift of the 
plaintiff, originally modified by the bill of sale, which shaped it 
into a loan or qualified temporary enjoyment at the very naoment 
in which the new possession was given. The whole question 
submitted to the jury was, whether such possession was a medi- 
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tated fraad, and the court did not mix with the consideration the 
danger of a delusive credit to be obtained by such spurious 
ownership, which, unless by fair inference such consequences 
can prospectively be coupled with the transaction, seems to be 
exclusively the question under the statute of bankrupts, 21 
Jac 1. c 19. II Our notions can only be yndered clear 571 
upon this subject by distinguishing these cases of possession 
retained after a conveyance which admit of a natural explanation, 
so as to reconcile such possession with the nature and purport of 
the conveyance, from all those instances where the possession, 
so far from making an integral part of, or, if the expression may 
be allowed, from being in harmony with the transactioui is at 
variance with its obvious and ostensible design. 

It seems proper in the next place to observe, that the inten- 
tion of the parties cannot affect and qualify a legal proceeding 
so as to render any possession tenable and secure, that contra- 
dicts the intention of the law.* Thus, in the case cited by Sir 
Edward Northey in arguing for the defendant in Bucknal v. 
Roietanf (15) where A. took out execution against B. by agree- 
ment between them, and B. was suflered to retain possession of 
his goods upon certain terms, and afterwards C. obtained judg- 
ment for a debt against B. and took his goods in execution, C. 
was justified by law in so doing, since the first execution 
was clearly fraudulent ||and void against him. And as the 572 
sheriff is bound to take notice at his peril of his property in 

(15) Free, in Chan. 286. et vid. 1 Yes, 245. 356. 



(*) Where one absolutely sells land or goods, as on the he% of his deeds, or 
mortgages goods: and yet remains in poas o ssiop as owner, the pos ses sion is iiw 
eoDsislent with the deed and fraud is presamed ; bat the presamption may be 
repelled, 1. If the modified interest of the vendor ander the deed makes it 
consistent with it, he keeps possession ; 2. If sneh possession necessarily 
arise out of the transaction between the parties, and they have in view an 
honest purpose. New. on Cont 874 ; Bucknal v. Roiston, Pr. Ch. 285 ; 
Cole V. Davis, 1 Raym. 724 ; Kidd v. Rawlinson, 2 B. & P. 50, 60 ; 4 Dall. 
206 ; Lady Lambert's case. Shop. Touch. 67 ; 5 Johns. R. 256; 1 Crancb* 
300; see also Paget v. Perchard, 1 Esp.205; Wordall v. Smith, 1 Camp, 
888; RyaU v. Roll, 1 Wils. 26% and 8 Buir. 881, eited in New. on Cont. 
876; OJobns.R.837; 2T.R.506; 1 Johns. Ca. 156 « Patlen v. Smith. 4 
I. R. 150; Badlem v. Tuattr, 1 Pick. 807* 
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the goods, (16) questions on these points^ often arise in actions 
against the sheriff for a false return. Thus (17) where it was 
proved in an action for a false return, that the warrant upon 
fieri facias was directed to three persons, one of whoni was a 
special bailiff ; and that the plaintiff 's attorney was present at 
the time of executing it, and ordered the special bailiff to use 
the defendant in the first action kindly, and not to take any of bis 
household goods ; and that another of the bailiffs rode round the 
farm and grounds and said " I seize all this corn and cattle for the 
use of the plaintiff," and took some account thereof; and after- 
wards the defendant's landlord sued out a fieri facias, and the 
sheriff 's bailiffs not being in possession of the goods under the 
former writ, nor having left any body for the custody thereof, 
procured his execution to be executed : and the sheriff returned 
nulla bona to the plaintiff's writ ; it was left to the jury to say 
whether the first execution was fraudulent or hot, and they 
found for the sheriff. 

573 II And so, in the case of Rice v. Serjeant, (18) where A. 
had taken out a fieri facias against B. and procured the 

sheriff to seize the goods, but directed him to proceed no fur- 
ther, and suffered the goods to remain in the custody of the 
debtor ; and afterwards another creditor obtained judgment 
against R and took out execution ; the question being whether 
the sheriff could seize upon the same goods, it was holden per 
curium that he might, for the former was a fraudulent ezeco- 
tion, and he was justified in returning nulla bona upon it. 

With respect to another of the badges of fraud enumerated 
10 Twgne^s case, viz. that the conveyance was made pending 
the wrii, it may be remarked that although a gift made with a 
Tiew to- defraud creditors was void as well before as since the 
statute 13 Eliz. c. 5. ; and though at common law examples of 
such avoidance of conveyances mesne between judgment and 
execution are frequent even where the damages recovered 

574 arose in an action for a for/, and not upon ||any origiDal 
debt or promise, (19) yet that the instances are very rare, if 

(16) Gilb. Ezeo. 21. 1 Eeb. 046. 4 T. R. 621. 

(17) 1 Wils. 44, ct vid. 1 Lord Raym. 1252. 5 Mod. 375. 

(18) 7 Mod. S7. 

(10) Vin. Brook, tit. Collusion, pi. per Belknap. Id. tit TiMp. pL 240 
Id. Execution, pi. 60. Id. Done, pL 20- et 22. Li. Ass. 44. 72* 
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any are to be found, of the mere pendency of an action's being 
regarded as a badge of fraud before the statute in question was 
enacted. And this seems to have been a point of some doubt 
even after ilie promulgation of the statute, for in a case determin- 
ed in the 28th year of Eliz. (20) where, an attachment having 
been issued against J. S., and B. in disturbance of the said pro* 
cess having shewed to the sheriff a conveyance by which he 
claimed the goods, the question was, whether such avowing of 
the conveyance was within the statute, as it did not go in delay 
of execution, no judgment being given, but only in delay of 
process ; but the court held contra by reason of the words of 
the statute, delay, hinder, or defraud creditors of their just 
and lawful actions, suits, fyc. And it appears that Periam and 
Rhodes, Justices, conceived, that, avowing such conveyance, 
though no suit were depending, was within the statute : though 
of this Anderson, C. J. doubted. But in other cases we ob- 
serve that the statute was more vigorously expounded, and 
that it yoperated to remove this hesitation of the courts, by 575 
confirming their disposition in disfavor of voluntary convey- 
ances, whereby creditors were defeated of their remedies^ and, 
in general, to color more strongly the constructive indications of 
fraud for the protection of valuable rights. 

A great case (21) upon this subject look place in the 12th and 
13ih years of Queen Elizabeth, in Michaelmas term, which was 
in substanee as follows : In an action of debt on a bond for one 
thousand marks, the defendant pleaded conditions performed ; 
and the parties being at issue upon a particular point, the de- 
fendant, supposing it certain the issue would be found against 
him, enfeoflfed divers persons, i. e. three of his friends, by deed 
indented, to the use of his eldest son in tnil, remainder to the 
use of his second son in tail, with divers remainders over ; the 
ultimate remainder being limited to the right heirs of the feoflTor ; 
and the deed coYitained a proviso, that if at any time the feoflbr 
should pay or tender a piece of gold of ten shillings value 
II to any of the feoffees, all the pscs should be extinct, and 576 
that the feoffees should stand seised to the use of the feoffor 
and his heirs. Notwithstanding the feoffment the feoffor coo- 

(20) I Le«n. 47. 
r21) Dy«r, 295. a. 
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fiDued to receive the profits of the Tand eomprised in the deed. 
And all this matter was ioand bj the iDquisitioa of a jurji and 
returned by the sheriflf upon an elegit, with the value of the 
lands, and the return expressed that the sheriff and the jury 
were in doubt whether the lands were liable to an execution as to 
a moietjr ; and thejr accordingly prayed the advice and directions 
of the justices upon the bench. But while this matter waa de* 
pending, and probably in consequence of the doubts entertained 
by some of the bench upon the question, the statute chap. 4. of 
the 13th year of the queen was enacted, with a relation of effect 
to the beginning of her reign ; and in Trinity term following a 
pluries elegit was awarded. The former writ and retarn were 
not recorded, by reason of the difference in tbe opinion of the 
justices ; but a continuance was entered upon tbe roll by comes 

non misU breve^ Ifc. 
577 II If, in the case above cited, the pendency of the writ 

was a clear badge of fraud at common law, the sheriff ought 
to have returned the covin (20) upon the first elegit ; but whether 
the case disclosed sufficient testimony of fraud seemed to be the 
doubt. What ground there was for the doubt need not now be 
be determined, though if that were necessary, it seems, that 
the principles of the common law, as now understood, would 
have warranted the jury in finding fraud upon the first el^t 
without the sanction of the statute 13 Elix. It is Very dear, 
however, that if the alienation had been subsequent to the judg- 
ment, the precedents at common law would have sufficiently 
authorised them in finding the covin, and no doubt can be ascer- 
tained, but that, under the statutes 50 Ed. 3. 6. or 3 H. 7. c 4. 
if the debtor, before any writ taken out against him, had fled to 
a privileged place after a conveyance of his property in trust, 
execution might have been awarded and executed against him as 
if no such gift had been made. But since this statute 13 Eliz. the 

pendency qf a writ has always been regarded as a consider- 
378 able badge ||of fraud, and a ground for strict inquiry into 

the consideration by whith a conveyance has been indu- 
ced. Nor does it signify whether the suit is in Equity or at 
Law, for where a defendant made a conveyance to his son, prior 
to a dscree in the court of chancery, but pending the sutt, such 

(90) RoH. Abr. 649. 



^ 3. Conveyance to avoid Forfeiture. 578 

ooDTeyance was not stfflered to defeat the 8Qb8equentdecree.(Sl) 
But after judgment has been obtained, a conveyance by a 
defendant of his goods or chattels has always been looked upon 
as wearing a very deep complexion of fraud (g) ; and as 
subjecting to a very jealous examination ||the case both of 579 
the alienor and alienee. Thus it has been determined, that 
if the buyer have knowledge of the judgment (A) against his 
vendor, notwithstanding a full price was given, the sale is void, 
and within the purview of the statute 13 Eliz. (32). And 
where In the court of Chancery, A. being decreed to deliver 
possession of a house, or pay a sum of money to B. by a certain 
time, conveyed the house to a creditor, in satiefaction of a rial 
debt by bond, this was not suffered to defeat B« of the benefit of 
the decree (23) : in other words, the creditor in equity might 
have had a sequestration of the lease (i). •. Conusors of 

(g) By the case of Turvil v. Tipper, Latch. 222. it appears, that where a 
haUyf of a manoTf in answer to an action of trespass for distraining goods, 
ju8ti6ed by virtue of his authority, and that by his precept he was commanded 
to distrain the goods of A. which goods came to the hands of the plaintiff by 
color of a frandulent gift. of them to the plaintiff; on issue whether the sale 
was made bona jiie, it was found for the plaintiff and adjudged for him, 
although it was objected that he being no erediiort could not take advantage of ' 
the statute. The reason of which resolution was, that if a bailiff should not 
be aided by 13 Eliz. c. 5. because he is not a creditor, no mesne process could 
be executed ; and when a statute gives the principal it gives all the accidents. 
y id. Yin. Abr. tit fraud. F. pi. 11. 

(k) But it seems clear, that if a man purchases for a full price, wiA notice 
that his vendor is indebted by bond, his title will not be affected by such debts 
in equity. He need look no further than his tide ; and the bond-debt is no 
part of his tide till it is placed on the land by a judgment So also if a man 
purchases the land for valuable consideration from the heir, with notice of the 
ancestor's bond-debts, it seems that such bond-debts will not afieot the pur- 
chaser in equity, so as to make him liable for the application of the purchase- 
money. Gilb. Lex Prtctoria, 293. 

(21) 1 Vem. 450. Goldson v. Gardiner, cited in Self v. Maddox. 

(22) Vm. tit Fraud x. pi. 8. Doug]. 88. (23) Vem. 46a Self v. Maddox. 
(ft) And yet a sequestration upon a decree is only personal process, and 

does not afibct the land immediately as an extent upon a judgment does ; the 
contempt is the foundation for the sequestration, for the decree acts only 
against tiie person ; vid. ca. Temp. talb. 223. 1 Ves 406. 2 P. Wms. 621. 
There are cases at law where a defendant attempting to disehaige himself of 
a jiersofi4i{ liability arifing from property has been frustrated by this act oi 
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Ilttatutes and recognizances are not, as bafere has been obserFcdy 
in a predicament to raise the question upon this statute io respect 
to their alienations of their fee simple lands (24) ; for their fee 
simple possessions, of which they were seised on the day of their 
becoming bound, or at any time since^ remain liable to their 
debts, into whose hands soever, they may come (25). And 

581 it appears in Lord Anderson's case (26), tliat, by ||the 33 H. 
8. c. 39. the lands in tail of debtors to the king by judg- 
ment, recognizance, obligation, or other specially, remain liable 
to such demands in the hands of the heir in tail. In all cases 
the bond to the crown has the force of a statute staple ; and by 
tlie statute 13 Eliz. c. 4. the accountants and officers of his 
majesty, therein enumerated, are made liable to the payment of 
their debts to the crown in the same manner as if they were 
bound in a statute staple. A felon or traitor, after the felony or 
treason committed, and before conviction, may sell bona fide for 
his subsistence his chattels real or personal. And it seems, that 
whethei^ the debtor is bound by specialty statute or recognizance, 
or subject as an accountant to the crown (^27,) a sale of his chat- 
tels bonafidSy after judgment and before execution, delivered (k) 

to the sheriff, is good and unavoidable (28). 

582 It has been frequently held that if a man alien his ||lands, 
with intent to commit ^forfeitures and afterwards is guilty 

of felony, the lands shall be forfeited (29). And it seems, that 
if the conveyance be plainly voluntary, and the commission of 

Elizabeth. As wliere an heir before 3 & 4 W. & M. c 14. aliened by covis 
before the writ purchased, if the covin was found, the heir cootinaed liable 
because the land continued assets. Dyer, 148, b. note. And if in debt 
against an assignee for arrears of rent, defendant pleaded an assignment before 
tiie rent was in arrear, the lessor might reply that the assignment was made 
by fraud to defeat the plaintiff of his action for the rent, and if the covin was 
found the plaintiff must have judgment for his rent notwithstanding the as- 
signment, though such assignment was a legal act. Sir Thomas Jones, lOd. 
Sir Thomas Raym. 303. 

(24) Vid. supra 462. (25) 8 Rep. 12. (26) 7 Rep. 21. 
(27) 8 Rep. 171. 

(it) Vid. Stat. 29 Car. 2. c. 3. } 16. ^ 

428) Dalt 8h. fizeeation SUt 127. (29) Vid. Roll. Abr. 34. 
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the crime whereby the forfeiture is incurred foHow shortly tifter 
the conveyance, the inference of fraud is incontrollable. Thus 
if a man make a feoffment of his land, to the use of his son, 
and not upon communication of marriage, and ten days after- 
wards commit treason of which he is attainted, this settled land 
shall be forfeited to the king ; for the feoffment shall be adjudged 
fraudulent and void as to the king («30) ; but where such feoff- 
ment was made in pursuance of an agreement entered into a 
year before, whereby it had been agreed that in consideration of 
a settlement made by liis wife, in such manner, the feoffor should 
make the settlement upon his son as therein mentioned, the con- 
veyance was held good against the crown (31). In PauncefooVs 
case (32,) the word forfeiturea in the statute 13 Eliz. c. 5. was 
holden not to be restricted in sense to forfeitures of obliga- ^ 
tions and recognizances, &c. (as by some was ||maintained 583 
to be the proper construction of the statute, the word /or- 
feitures being placed after the words damages and penalties) 
but to extend to every thing which by law can be forfeited to the 
king or to a subject. And in Jones v. Aahart (33,) it was 
holden by Chief Justice Holt, that a bill of sale of all his goods 
made by a man in Newgate for a robbery, by way of provision 
for bis son, the donor being afterwards convicted and executed, 
was fraudulent ; for though a sale bona fide, and for valuable 
consideration, would have been good, because the party had a 
property in the goods iill conviction, and was entitled' to be sus- 
tained out of them, yet that such a conveyance was fraudulent 
at common law, for it could not be intended to be made to any 
other purpose, than to tlefraud the crown. 

Thus also in the case of Sir Walter Raleigh (34,) who being 
possessed of a term of one hundred years, and intending to pur- 
chase the reversion in fee of the land, conveyed his term to his 
eldest son to prevent its being drowned, and afterwards pur- 
chased the fee, and ||a long time afterwards was attainted of 584 
treason, it was adjudged that the king should have the land 
in possession discharged of the lease, although no fraud was 
found in the case, but rather the contrary ; but as it appeared 

• 

(30) Vid. Vin. tit Fraud. A. 1. pi. (31) Id. ibid. 

(82) Lane, 44, 45. 3 Rep. 82. (33) Skin. 957. pi. 4. (84) Lane, 48. 
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upon evidence lliat Sir W. took tlie pro% of the hud, mod held 
courts in hit own name till the attainder, and as such aewg nm ent 
was apparently in trust, it was holden to he fraudulent and void 
as against the king. And in Fcrd v. Sketdan (35,) it was 
holden that, where a man, who was a recusant or chargeable to 
the king for a forfeiture, took recognisances in the names of 
others, all such recognizances after the 13 EK should be preaii- 
med in law to be taken with intent to defeat the king of his for- 
feiture ; and that by the common law such attempt to defiaod the 
king was void, whether the forfeiture accrued by act of parfia- 
ment or by common law. 

But the title of the crown which, as appears from what has 
gone before, has the full advantage of this statute in defeating 
m all collusive transactions, is not to be aflected in its torn by 
685 any constructive fraud in its ||own officers by delaying exe- 
cution, or in suffering a continuance of possessioo in the 
debtor, for rexfaUere non vult faUi auiem nan potest. Evea 
actual collusion between the officers of the crown and tbe debtor, 
cannot deprive the crown, as against third persons, from having 
its execution perfected according to its title, which aconied from 
the teste of the writ. 

In 3Vyne'« case, as it is reported in Moore (36) by the name 
of Chamberlayne v. Tioyne^ the following circumstances are 
enumerated as badges of fraud : 1. The deed of gift was gene> 
ral, without any exception : 8. It was antedated, and directioii 
was given to the attorney to use his skill to prevent its betog 
defeated : 3. The making and sealing it was in the absenee of 
the donee (i) : 4. It was agreed to be kept secret : 5 Tbe 
donee never had possession of the deed, but it was kept by 
586 the brother of the donor (m) : 6. The ||donor himself bad 
the use of the goods, dwelt in the house, bought and soM, 
killed the cattle, changed them, and spent the corn in his fiimily ; 
and all this was cdored by an account made out annually, be- 
tween the donor and donee ; but no money was actually paid to 

• 

(35) 12 lUp. 1. (96) Moore, 638. 

(I) Vid. Lane, 44. id. 163. The definition of covin in Plowd. 54. 
too narrow. 
(m) Vid. Finch. Rep. 270. Oakover t. Pittus. 
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ihe donee : 7. The dcinor, after the deed, being assessor, asses- 
sed himselfio the subsidy seven pounds; whereas, if the deed 
was good, he had nothing: 8. The donee took out an extent upon 
a statute afterwards, against the goods of the donor, for a debt 
owing to him. And for these reasons, according to this report 
of the case, the deed was adjudged frauduleoc. 



SECTION IV. 

||It seems safe to affirm, that in general, where a thing 587 
is by law forbidden to be done, the prohibition extends to 
every circuitous mode of effecting the same ; for dolus circuitu 
non purgatur^ and what cannot be done de directo, ought not to 
be done per obliquum. Thus in the case of Magdalen College 
(I,) it was said by the Chief Justice, that if one who intends to 
sell his^land, conveys it by deed inrolled to the king, with intent 
to deceive a purchaser, and afterwards sells the land to another 
for valuable consideration, and makes a conveyance accordingly ; 
in that case the purchaser shall enjoy the land against the kingy 
by virtue of the statute 27 Eliz. c. 4. for the act being general 
andrmade to suppress fraud, shall bind the king. And if tenant 
in tail (2) be seised of land, with remainder over in tail or 
in fee, and he in remainder knowing that the tenant ||in tail 588 
intends by recovery to bar the remainder over and alien the 
land, in order to deprive the tenant in tail of his birth-right, and 
of the power which the law gives him of barring such remainder, 
and in order also to deceive the purchaser, grants his remainder 
to the king by deed inrolled, and afterwards the tenant in tail, 
for a valuable consideration, aliens the land by common recovery 
and dies without issue, the purchaser shall enjoy the land against 
the king by the said statute 27 Eliz. the words of which are that 
'< every conveyance, &c. made, &c. to the intent and of purpose 
to defraud and deceive any purchasers, ibc. shall be deemed only 
against such purchasers, &c to be utterly void;" in wbicli 

(1) 11 Rap. 74, a. (IQ 11 Rep. 74, b. 

89 
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words, says the report, it is to be obser?ed that sach former fraad- 

ulent conveyance, is not only restrained, when made by the 

vendor himaelf, but generally that every conveyance, made of 

purpose and with intent to deceive a purchaser, shall be 

589 void (a). And ||therefore the conveyance of the remainder 
to the king of purpose and with intent to deceive a purcha- 
ser, is -directly within the words and purview of that act ; and of 
such opinion, says the great reporter, was Popham, Chief Justice, 
openly in the exchequer chamber ; for the king shall never be 
made an instrument of deceit, et cum ait author juris, non debet 
inde injuriarum nasci occasio undejura nascuntur. 

Fraud may be passive as well as active : thus it was said In the 
margin of Verney^a case, in Dyer's reports (3,) that where there 
was judgment in debt against A. and he suffered himself to be 
outlawed in felony with intent to defraud his creditor, and after- 
wards purchased a pardon, and had restitution, the plaintiff^ 
nevertheless, had his execution for the manifest fraud (b). Thus, 
too, all fraudulent judgments and executions are within the 

590 statute 13 Eliz. and it seems clear that ||8uch covinous and 
circuitous proceeding are void by the common law (4.) — 

The abuse of the process of law to the purposes of fraud is a 
great aggravation of the offence. Nor shall any man avail him- 
self, as it seems, of the operation, consequence, or conclusion of 
law upon his acts, to defeat his fair creditors. Thus it was the 
opinion of Lord Hale, that if a tenant for life, being indebted, 
with a view to defraud his creditors, commits a forfeiture, in 

(d) The reader will apply this comment to the discUBsion of the point in 
page 377. et seq. 

(8) Dyer, 245, h. Beverly's case. 

(hi) The law seems now to be that the king's pardon shall enure for the 
benefit of creditors. And it seems that an attaijUed person may be serred 
with process while in prison at the suit of his creditors. Though it formerly 
used to be a trick for persons greatly indebted to procure themselves to be 
indicted for some crime within the benefit of dergy, in order to defeat tj^ir 
creditors by pleading that they were attainted. Vid. Dyer, 346, b. 1 WJs 
317. IBlackstdO. 1 H. Blackst 129. 

(4) Vid. BrooL tit Covin & Collusion. 
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order that the reversioner, who is privy to the contrivance, may 
enter, the creditor shall avoid ihe forfeiture as well as any frau- 
dulent cont^ej/crnce (5). 



T^ 



SECTIOxV V. 



]| The construction of these statutes of fraudulent con- 59 1 
veyances has always authorized the party seeking the benefit 
of them to treat the fraudulent gift as void^ so that the case, aa 
to him, is the same as if no such gift had been made (1).** And 



(5) 1 Vent 257. 
(1) Vid. Dyer, 295. 



* The iDtention of law- makers may be collected from the cause or necessity 
of the act, and Statutes are sometimes construed contrary to the literal meauing 
of the words. It has been decided, that a thing within the letter was not within 
the statute unless within its intention. The letter is sometimes restrained, some- 
times enlarged, and sometimes the construction is contrary to the letter. 4 
Bac. Abr. title Statute J. S. 38, 45, 50. The object of the Statute appears from 
the title to be the prevention of frauds and perjuries, and although it is said 
that the title forms no part of the act, (Ld. Raym. 77,) yet the reason of this 
dictum seems to be the practice of parliament, by which the title is prefixed to 
the statute at the discretion of the clerk of the house in which the bill origi- 
naled. The title is framed in the same manner as the bill, and is sanctioned 
by both branches of the legislature ; we may, .therefore, treat it as explanatory 
of the object of the law, and it may be safely said that the object disclosed by 
the title does not render it necessary to treat a deed as utterly void against the 
grantor, or against strangers who have no interest, claim, or demandt either 
on the property or on him who conveyed it. The same inference may be 
drawn from the language of the section, which declares a conveyance, Sic^ 
made to defraud creditors or purchasers, to be utterly void. Why should it 
be void ] Because it operates as a fraud on the persons named, not upon 
strangers, who have no interest in the transaction, nor on the maker of the 
d^ed, who is the principal or only agent in the fraud. The intention of the 
act, then, seems to be to protect creditors and purchasers, and to efllect this 
purpose it cannot be necessary to extend it to any other description of per- 
sons. Every statute shoald be construed with reference to its object, and the 
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this appears from all the pleadings upon these statutes. Thoa to 
the case of Leonard v. Bacon (2), where the tenant pleaded 
non-tenure to a formedon, upon which the parties were at isaue, 
and it WU8 found that before the writ purchased, the tenant had 
enfeoffed divers persons, to the intent to defraud those who had 
cause of action for the same lands, and notwithstanding such bis 
feoffment, continued to receive the profits ; the demandant had 
judgment by virtue, as was said, of the statute 13 Eliz. c. 5. So 
in the lex pratoria (3) it was said, that *' ivhere a man niakes a 

voluntary conveyance, with power of revocation, and after- 
592 wards contracts ||bond or other debts, which only bind the 

person, such creditors suing the debtor to judgment shall 
extend the lands in the hands of the voluntary conveyoTy and 

will of the law-makers is bcpt promoted by such a conslruction as securaa that 
object and exclude? every other. 

Although the principles of the common law are strongr a^inst every s^teciei 
of fraud, yet we find it decided in Twyne*8 case (3 Rep. 83) that an estate 
made by fraud can only ba avoi lad, at common law, by him who had prior 
right, title, or interest, debt, or demand, and not by one whose right was more 
puisne or subsequent to the conveyance. The common law of which the 
statute is said to be declarative, professed to protect creditors, purchasers, and 
those having right. It did not extend its care to trespassers or to persoos 
pretending claim without right. This was the scope of the common law, and 
it shews that the mischief to be remedied by the statute was difficult of proof, 
and the frauds that might be successfully practised on persons having righ% 
title, interest, debt or demand accruing after the conveyance. Neither the 
condition of strangers or persons without right or demand, nor the saJety 
of the fraudulent grantor, entered into the consideration of the coramoa 
law, nor did their case constitute any part of the mischief to be remedied. 

In the case of Anderson v. Roberts, 18 Johns. R. 515, and cases their cited, 
fraudulent deeds are treated as voidable only by the parties aggrieved. If the 
deed be literally a nullity the parties stand as though it never had been execu- 
ted ; the title remains in the fraudulent grantor and he may shew his own 
fraud to avoid his deed. If on the other hand the title passed from the grantor 
without vesting in the grantee, it would be either extinguished or in perpetual 
abeyance, so that no one could qjestion the title of him who might be in pos- 
session though without color of title. Such a state* of things could not have 
been the design of the framers of the law. It is clear that the title would 
pass to the grantee subject to the right of creditors or purchasers, bat not 
liable to be questioned by strangers and persons having no claim. 

rS) CiOi Elis. 238. (8) Page 298. 
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make a title in an elegit to the lands in hie hands, notwithstand- 
ing such voluntary conveyance." 

But it should be observed, that where a man, being indebted 
to simple contract creditors, makes a plain voluntary conveyance 
of his real property, and dies before his creditors have obtained 
judgment against him upon such debts, the creditors cannot fol- 
low the land with their executions ; for as such debts do not 
bind the heir, but merely the personal assets, such creditors would 
gain nothing by avoiding the voluntary conveyance of the ances- 
tor, since if the lands were construed to descend upon the heir 
as assets, they would not be assets to satisfy demands upon sim- 
ple contract. And whether judgment were obtained or not in 
the lifetime of the ancestor, would cause the diversity as to this 
point. But wherever a man makes a fraudulent gift of his goods 
or chattels and dies indebted, the rule upon the 13th Eliz. 
c. 5. has always ||been to construe the gift as utterly void 593 
against all his creditors, and the debtor to have died in full 
possession with respect to their claims, so that the effects are 
just as much assets in the*hands of the personal representative as 
to creditors, as if no such attempt to alien them had been made ; 
and this was the point secondly determined in Bathel v. Stat^ 
hope (4). ^ 

To give substantial effect to this construction of law, the vol- 
untary donee is considered as liable to be charged as executor 
de son tort if he take possession of the goods after the decease 
of the donor (5). And though regularly there cannot be an 
executor de eon tort, when there is a rightful executor (6), or 
when administration has been duly granted, (for if after probate 
or administration granted, a stranger take possession of the goods 
of the deceased, he is a trespasser to the executor or administra- 
tor, and may be sued as such,) yet it appears by the case of 
Hawes v. Leader (7), that if such donee of a fraudulent 
gift demand and obtain possession ||of the goods after the 594 
death of his donor, and after administration granted to 
another, he is yet liable as to such goods of the deceased to be 

(4) Cro. Eliz. 810. (5) Cro. Jac. 271. Yelv. 197. 2 Leon. 228. per Dyer, 
C. J. and see Edwards v. Harben, 2 T. R. 587. (6) 5 Rep. 33 Salk. 313, pi. 19. 
<7) Cro. Jac. 271. 3 Leon. 57. 
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charged by (he creditors as executor de son tort. And this 
seems to be a rule much in favor of the rightful adminiatralOT or 
executor, who cannot excuse himself upon the statute 13 Eliz. 
from delivering up the subject of his testator's or intestate's 
fraudulent gift to the donee if he demand it Though it seems, 
that still, if the donee, without demanding the goods giveo to 
him by the deceased, take possession of them by his own act, 
after probate or administration granted, he is a trespasser to the 
executor or administrator, who have their remedies (8) against 
him for the recovery of the goods taken ; and perhaps, in such 
a case, the creditors ought to treat them as assets in the hands of 
the rightful executor or administrator : for such seems to be the 
rule in Bethel v. Stanhope, above cited. But, wherever the 

donee takes possession after the death of the donor before 
695 any probate or administration granted, ||as was the case io 

Edwards v. Harben (9), he is clearly and regularly an ex- 
ecutor de son tort, and liable to the demands of creditors as 
such (10). 

If a chattel real be the subject of tlie voluntary and fraodaleot 
gift, the rule of construction which attaches the thing so fraadu- 
lently given away to the assets of the deceased as parcel of his 
estate, will equally apply. Thus where A., (11) being indebted 
to B., made C. his executor and died, and C. the executor, prom- 
ised B. that if he could discover any assets, parcel of the testa- 
tor's estate at the time of his death, then he should have his debt 
satisfied thereout, and the question was, whether a lease for 
years conveyed to a stranger by the testator in his lifetime frau- 
dulently, should, in law, be parcel of his estate at the time of his 
death or not, it was by the whole court resolved to be parcel of 
the estate of the testator at the time of his death. 

(8) Cro. Eliz. 810. (9) 2 T. R. 587. (10) Wilcox v. Watson, Cm. El. 405 
fll) 2 Roll. Rep. 173. 
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SECTION VI. 

II With respect to real estate, Lord Coke lays it down as 
a rule in Fermor^s case (I) that a covinous conveyance to 
prevent assets from descending is nothing worth. Therefore in 
an action of formedon where the warranty with assets descended 
was pleaded in bar, and the demandant replied ^ reins per de- 
scent,^ and the jury found a fraudulent feoflment to prevent the 
descent, the assets were considered to have descended, notwith- 
standing the feofTment. (2) And, according to the greatest au- 
thorities, a covinous conveyance of land is no conveyance as 
against the interest intended to be defrauded, and ought, by the 
rules of good pleading, so to be treated, where a party is seeking 
to avail himself of the protection of the statutes of fraudulent con- 
veyances, for the maxim is " pro possessore habetur qui dole 
desiit possidere" 

II Thus in the case of Humberton v. Horogily (3) H. re- 597 
covered a debt against Thomas Howgil, who died, and upon 
a scire facias against the tertenants, the sheriff returned John 
Howgil tenant of a house in Yarmouth, of which Thomas How- 
gil deceased was seised at the time of the judgment ; John How- 
gil came in and pleaded, that Thomas Howgil enfeoffed him long 
before the judgment, in fee, and traversed, that he was seised at 
the lime of the judgment or at any time after ; whereupon issue 
was taken, and the jury found the feoffment, but further said 
that it was made by covin to defraud the plaintiff'and other cred- 
itors ; the court, therefore, gave judgment for the plaintiflT, for 
Thomas the ancestor remained still seised as to the creditors^ 
notwithstanding the feoffment. But if the issue had been, enfe- 
offed er not, it must have been found, says the report, against 
the plaintiff, for it was a feoffment such as it was, and must have 
been answered, if the issue had been directly upon the feoffment, 
by pleading the covin specially : But here the issue was general 
seised or not seised by the feofi'ment, and therefore the covin 
might be given in evidence when the || feoffment was given 598 

(1) 3 Rep. 78 b. (2) Dyer 295 b. pi. 16. 

(3) Hob. 72. and see Chan. Rep. 131. 
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1!! evidence. The same mode of pleading was obaenred in 
Leonard v. Bacon, (4) 

That such conveyance of land by the ancestor to defeat the 
claims of his specialty upon his real assets, is vain, and that, not* 
withstanding such conveyance, the lands remain, as to the bond 
creditors, parcel of his estate at the time of his death, is clearly 
laid down in the Touchstone, (5) which says, that, if a man a lit- 
tle before his death make a conveyance of his land to bis chil- 
dren, with a proviso to make it void at his pleasure, and he take 
the profits of it as his own ; or make a conveyance of it to friends, 
to the intent that it shall not be subject to the payment of his 
debts, having bound himself and his heirs by any specially, or 
to the intent that a warranty and assets shall not bind his son for 
other land or the like ; in this case the conveyance shall be Toid, 
as to those whose remedy is upon the land by descent. 

599 But there is an opinion of Lord Macclesfield opposed || to 
this doctrine. (6) That Chancellor is reported to have said, 

that by the statute against fraudulent devises, a man is prevent- 
ed from defeating his creditors by his will ; but that any settle- 
ment or disposition which he shall make, in his life timet of his 
lands, whether voluntary or not, shall be good against bis band 
creditors, for that was not provided against by the above-men- 
tioned statute, wliich only took care to secure such creditors 
against any imposition which might be apprehended in a man's 
last sickness ; but if he gave away his estate in his lifetime, this 
prevented the descent of so much to the heir, and consequently 
took uway the remedy of the bond creditor against the heir, who 
was only liable in respect of the assets descended ; and as a bond 
is no lien whatsoever on lands in the hands of the obligor, much 
less can it be so when they are given away to a stranger. This 
determination, however, has been considered as irreconcileable 
with principles and authorities. In Brunsden v. Strailon, (7) 
which came before the court of Chancery in the following year ; 
Mr. Vernon said, that, till the resoluticm in Parslowe v. Wee- 

(4) Cro. Eliz. 233. (.5) Shepp. Touchst 66. 

(6) Vid. the case of Parslowe v. Weedon, Eq. Ca. Abr. tit Creditor and 
Debtor E. pi. 7. 

(7) Prec. in Chan. 521. 
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dan, II he should ha\e been of opinion, that such disposition 
by a man in his lifetime as mentioned in that case was fraud- 
ulent a<;;ain8t his creditors, and he quoted the cose of Templeman 
V. Beke, tried before Lord Chief Justice Holt, wherAn it had been 
so holden. Mr. Vernon's dissatisfaction with the oipinion of the 
Lord Chancellor above mentioned, increased^ with his experience 
and reflection, as appears from what was observed by Lord Tal« 
bol fifteen»years afterwards, in the case of Jones v. Marsh. (8) 

Where an ancestor dies indebted by bond, and leaves assets to 
descend to his heir, and the heir aliens such assets to a bona Jid^ 
purchaser for valuable consideration, the heir, at this day, refnains 
liable to his ancestor's bond creditors, by reason of the assets de- 
scended, whether the conveyance were antecedent or subsequent 
to an action commenced, though before the 3 d^. 4 W. &. M. c. 
14. the debtor was without remedy, if the heir had aliened before 
the original writ was sued out. But still the alienation by the 
heir to a bona fide purchaser for valuable consideration, puts 
II the land specificnily out of the reach of the creditor's exe- 601 ^ 
ciUion, though the heir remains personally liable upon the 
bond to the amotmt of ihe assets descended, BMK if the heir have 
made a collusive and fraudulent conveyance to defeat the credi- 
tor of his remedy upon the lunds descended ,ifuch fraudulent con- 
veyance is void by the statute 13 Eliz. ; for whire the heir is ex- 
pressly bound with his ancestor, the law regards as his own debt, 
to the extent of the assets descended, and the writ against him is 
in the debet, (9) as well as detinet ; so that be is in the predica- 
ment of a person making a voluntary conveyaace to defraud his 
own creditors. It is not, indeed^ necessary that it should be the 
proper debt of the person making a conveyance X9 bring the case 
within that statute, since if an executor not named in his testator's 
bond, make a fraudulent conveyance of the personal assets, the 
creditors of the testator shall avoid such conveyance by virtue of 
the 13 Eliz. c. 5. ; (10) the rule upon which statute, as to this 
point, seems to be,- that by saoh fraiidulent.conveyance noth- 
ing passes, as to creditors, out of the [j grantor, but that the 602 

(8) Cap. temp. Talbot 64. 

(9) 2 Leon. 11. per Dyer. Brook, debt 239. Plov;d.441. Poph. 165. 
(lO; Cro. Eliz. 405. 

40 
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property, though effectually conveyed to some parposes, re- 
mains as assets in the haqds of the representative to answer the 
demands of the ancestor's creditors. 

Thus in Cfboch^e case, (1 1) a creditor brought an action agunst 
the heir upon the ancestor's bond, to which the defendant plead- 
ed reine per descent ; the plaintiff replied that he had assets at L 
in the county of Suffolk ; and at nisi prius before Wray, Chief 
Justice, one of the counsel gave in evidence for the plaintiff, that 
the defendant's father was seised of the lands at L in fee simple, 
and died thereof seised, and that they descended to the defend- 
ant, by which, d^^c. All which was admitted on the other sde; 
but it appeared in evidence for the defendant, that a long time 
before (a) the action was brought, the defendant had enfeoffed 
one G. W. in fee of the lands, which was also confessed ; but it 
was moreover alleged and proved by the plaintifi^s counsel, 

603 that the feoffment by the defendant was made || by covin to 
defraud the plaintiff of his action, and was therefore void bj 

^ the statute 13 Eliz. c. 5. as to the plaintiff; and judgment was 
given for the plaintiff by the court, after it had been resolved by 
the Chief Justi^^ that the fraud was proper to be given in evi- 
dence, without being specially averred, upon the genera] ques- 
tion on the pleadiin; m that case, i. e. whether assets or not. (b) 
In the case stated in the margin of Dyer's reports, (12) where 
R. brought an action of debt against B. upon his ancestor's bond, 
who pleaded reins pet descent ^ at the day of the writ purchased, 
(which was a good defence before the statute 3 & 4 W. d^r M. c 
14.) it being found thai before the writ was sued out, the heir 
bad aliened the assets by covin to defraud the plaintiff of his 
remedy, judgiKnt was given upon the general plea for the plain- 
tiff; and it was resolved that it was well found for him upon the 
inquisition of assets by descent. 

604 II And in the anonymous ca^e reported in the same page 
of Dyer, in which debt was brought against the heir upon 

the bond of the ancestor, it was sttfled to be the opinion of Brook 

(11) 5 Rep. 60. (12) Dyer 149. a. note (80.) 

fa) Since the statutes & 4 W. & M. c. 14. s. 6. this defence cannot aTaO. 

ih) The mode of pleading in this case was agreeable to the principle in 
Humberton v. Howgil, Hob. 72. and Leenard v. Bacon, Cro. Eliz. 233. 
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that, at common law, (c) if the alienation were found by inquis- 
ition upon the elegit, to be made, pending the writ, by covin, and 
this returned by the sheriff, a new writ of elegit should issue re- 
citing the covin, Slc. 

To understand which opinion of Brook it must be remembered 
that since the statute 3 and 4 W. and M. c. 1^4. supposing fraud 
to be out of the question, the heir indebted upon his ancestor's 
bond may alien the assets descended, so as to put them apecifi' 
colly out of the reach of the specialty creditor, and that before 
the said statute of W. & M . such alienation before the writ sued 
out, not only gave a good title to the purchaser, but entirely de- 
stroyed the plaintiff's remedy by discharging the person of the 
heir, who might plead || that he had no assets descended a/ /Ae 605 
time of the original writ sued out. By the direction of the 
statute 3 & 4 W. & M. the jury are to inquire of the value of 
the assets descended, where the plaintiff by his replication brings 
himself within that statute by replying to the plea of reins per de- 
scent that before the day of the writ the defendant had assets by 
descent in fee simple, and the judgment is to recover pro tanto, 
with respect to the italue of the assets ; but at common law, where 
the defendant pleaded reins per descent on the day of the writ 
purchased, and it was found against him, the judgment was 
general, (d) and a general execution |j was awarded against 606 

(c) The case was adjudged in T. T. 3 & 4 P. & M. 

(d) This was said by Holt C. J. to have been always holden for 1aw,6inc« 
the case of Davie v. Pepys, Plowd. 440. Vid. 2 Lord Raym. 786. So also, 
the judgment was general if given by default, nil dicit^ or by confession, against 
the heir, or upon any ground or matt^ whatsoever without a confession of 
the assets descended, and the certainty of them being shewn, vid. Moore, 522. 
Cro. Eliz. 693. 2 Leon. 11. in point, and see Rast. £ntr. 172. b. pi. 5. And 
in such case the court could not give a special judgment, unless the plaintiff 
assented to it, and then they might. 2 Roll. Abr. 91. and it seems that Leu- 
eon's case in 1 Dyer, fo. ^. b. which is contrary to these authorities, cannot 
be law. 

But by the statute 3 & 4 W. &. M. c. 14. where judgment is given against 
an heir, in an action on his ancestor's bond, by confession of the action, with- 
out confessing the assets descended, or upon demurrer or nihil dicitt it shall 
be for the debt and damages generally, without any writ to enquire of the 
lands, tenements, or hereditaments, so descended, Carth. 354. But if the heir 
plead rein9 per descenl, and the plaintiff reply according to the statute 3 & 4 
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the lands and tenements of the heir, as of his proper debt, 
without saying in the writ, of the lands which he had on the day 
of the judgment given ; for the ancient form of the elegit, whs 
without hmitution of time ; and upon a special return of the sher- 
iff that the defendant had tio lands or tenements, but hati aliened 
whatever he had, a ii^w writ of elegH with a testatumesi that he had 
assets pending the writ, issued to the sheriff wherein he was 

607 commanded || to extend what the defendant had on the day 
of the jurata, i. e. the day of signing the judgment, because 

the day of the jurata and the day in bank were the same day ia 
law. So that the sheriff could only, where there was no cofia, 
extend upon this testatum elegit, the descended lands or real 
assets, which were unaliened by the heir at the time of the judg- 
ment, by which at common law the lands were bound bj reh- 
tion, (e) from the first day of the term in which it was signed ; 
though the defendant still continued not only personally liable to 
the extent of the assets descended, but liable de bonis propriis 
for the whole debt by reason of his false* plea of reins per de- 
scent. (13) But where the alienation was returned by the sher- 
iff, upon the first general elegit to have been nrmde by covin. Brook 
seemed to think that not a testatum elegit, but an elegit de novo 
should issue ; for in such case the defendant ought to be 

608 considered as still possessed of all || the assets descended, 
even at the time of the judgment, since his fraudulent alien- 
ation was no alienation as to creditors. And it should seem, that, 
since, wherever the plaintiff by his replication elects to have his 
remedy by the statute 3 & 4 W. & M., (f) he can only have 

W. &» M. that the defendant had asf><(fts by descent before the writ or bill sued 
out, the judgment and execution must be special, and the jury are to enquire 
of the value of the lands descended, and there can be no general judgineiit in 
such case against the heir, as at common law, for his false plea. 

(e) Vid. 29 Car. 2. c. 3. s. 14, 15. by which the relation of judgements to the 
first day of terra is altered with respect io bona fide {Archasers, who are only af- 
fected by the judgments of their vendors, from the time of the signing such 
judgments. 

(13) Brook. Assets per Descent, 5. 6 Co. 47. 2 Roll. Abr. 70. Sty. 288. per 
Roll. c. 9. 

(f) The statute gives no occasion to alter any more of the form of the re- 
plication which was before used, than merely as to the time when the 
descended, vid. Redshaw v. Hester, Garth. 353. 5 Mod. 122. S. C. 
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judgment for the value of the lands descended, if he would take 
advantage of the statute 13 Eliz. c. 5. against a fraudulent alien- 
alion by the heir to a confederate purchaser, he would do h^Wet 
to reply as at common law, in order thatMjpon the general judg* 
ment the descended lands themselves might be extended in the 
hands of the alienee as being still in the possession of the heir 
as to the demands of creditors, and then the covin, (g) might 
be tried in an action against (he shefiff by the purchaser, or if the 
sheriff returned the alienation by the heir, he would be liable 
to an action for || a false return, which would bring the ques- 609 
tion of fraud before a jury, (h) ^^ 

(g) But there is evident risk in relying upon the ccfTin, for if the plaintiff 
waives the benefit of the statute, he is answered at common law by an alien- 
ation honajide before the suit commenced. 

(h) In equity, where an heir liable upon the bond of his ancestor, before 
any suit commenced upon the bond, conveyed away the estate to a purchaser, 
it was doubted whether, upon a bill brought against the heir for a discovery of 
assets, and to subject money raised by the sale, relief ought to be granted ; 
but upon the heir's pleading alienation before the original filed, the Lord Keep- 
erordered him to answer, Eavii:g the beuefit of his plea to a hearing, vide Gof- 
fe V. Whalley, 1 Yern. 282. la Sagittary v. Hide, where the heir sold the 
lands to a purchaser before any suit commenced, though the purchaser had 
notice of the bond, the court would not treat part of the purchase money which 
remained in the hands of the purchaser not yet paid over as assets to satisfy 
the plaintifij who was a bond creditor of the ancestor. But where there has 
appeared to be collusion between an executor and a purchaser, the court of 
chancery has followed the assets specifically ; as in Crane v. Drake, 2 Vera. 
616. where there being express notice of a debt of the testator still UBsatisfied, 
and a contrivance between the purchaser and executor to defeat such claim, 
Lord Chancellor Cowper said, that thtf purchaser was a party to and contriv- 
ing a devastavit, and affirmed the decree at the Rolls for the plaintiff. But in 
Nugent v. Gifford, 1 Atk. 463, wh^re the purchaser from thfe executor was 
not chargeable with any notice or collusion, the court would not disturb his 
enjoyment And it seems according to Paget v. Hoskins, Gilb. Eq. Rep. 
111. that wherever an eneculor || or administrator disposes of the assets 610 
without valuable consideration, there the creditors, or whoever is entitled 
under the statute of distributions, may pursue the assets in equity, for the 
disposition is fraudulent within the principle and policy of the 13 Eliz. and 
they are still to be regarded as if they were in the hands of the personal re- 
presentative. But if they are sold bona fide and for valuable cansideratum^ 
they shall not be followed, because it is the province and duty of the executor 
to make the most of the assets, and nobody wotild buy if a purchaser bona fide 
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were subject to the demands of creditors. And general notice that the goods 
or chattels are testamentary property is of no prejudice to the purchaser's title, 
vid. Ewer v. Corbet, 2 P. Wms. 149. In addition to this class of beneficial 
determinations, by which the protecting aid of a court of equity has erected a 
barrier against coUusive dealings between purchasers and ezectttoiB or ad- 
ministrators. it may be useful to direct the readers's attention to the case of 
Doran ▼. Simpson, very lately decided in chancery, vide 4 Yes. JDn. 65L 
whereby it appears that ** where creditors^ or next tf Inn, can state a case, that 
the representative is colluding with the debtors of the estate, and diminishing 
the fund, they have a right upon that ground of collusion to make the debtor 
a party to obtain a discovery, and upon that discovery to attach upon the mon- 
ey, and to prevent the payment of the money, or a settlement of the accooBt, 
by collusion betweeii the representative and the debtor.*^ 



• Sheldon v. Woodbridge, 2 Root. 473. 
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CHAPTER VI. 



SECTION I. 

Nothing has yet been said respecting that clause of the stat- 
ute 37 Eliz. c. 4. which respects fraudulent powers of revoaX" 
tion. The present chapter is therefore assigned to that subject. 
But it may be an assistance to the reader to lay before him the 
words of that clause, which seem sometimes to have been inter- 
preted with a misconception of the meaning of the legiehiture. 
** And be it further enacted by the authority aforesaid, That if 
any person or persons have heretofore since the beginning of the 
queen's majesty's reign that now is, made, or hereafter shall make 
any conveyance, gift, grant, demise, charge, limitation of use or 
uses, or assurance of, in or out of any lands, tenements, or hered- 
itaments, with any clause, provision, article or condition of 
revocation, || determination or alteration, at his or their will 612 
or pleasure, of such conveyance, assurance, grants, limita- 
tions of uses or estates of, in or out of the said lands, tenementf, 
or hereditaments, or of, in or out of any part or parcel of them, 
contained or mentioned in any writing, deed or indenture of such 
assurance, conveyance, grant, or gift ; and after such conveyance, 
grant, gift, demise, charge, limitation of uses, or assuranoe so 
made or had, shall or do bargain, sell, demise, giant, cQpvey or 
charge, the same lands, tenements or herediiaments, or any part 
or parcel thdreof, to any person or persons, bodies politic and cor- 
porate, for money or other good conaidepation paid or given (the 
said -first conveyance, assurance, gifr, grant, deinftae, charge or 
limitation, not by him or th«n refulied, made void ^ ditered, ac- 
cording to the pwver and auliiority resaf^ed m eqiressed unto 
him or them in-«Ddby the fliid seetet eonveynea, Msoimnee, gift 
or graBt,^ That ih%m tho«id former eoHv^yaoee, aararance, gift, 
demise, aad giant, is toiQching die said lands, tenements, and 
heredi la fla cH li, io after bargained, || sold, conveyed, demis« 013 
ed, or «bafged, against the said bargainees, vendees, lessees, 
grantees, and every of them, their heirs, successors, ezecutort , «i- 
miaiBtiatoni a»d assigis, and agatnst all aofl every person and 
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persons which have, shall or may lawfully claim anything, by, 
from or under them or any of llicm, shall be deemed, taken and 
adjudged to be void, frustrate, and of none eflect, by virtue and 
force of this present act."* 

From what has been produced in an early part of this treatise 
the reader may think it pretty manifest that courts of law and 
equity have generally agreed in holding the voluntariness of a 
con vcy a nre, exclusive of the operation of this fifth section of the 
act, strong pr'jsumptive evidence at least of the frandulent intent 
within the meaning of the 27 Eliz., though he be disinclined tea 
full acquiescence in the opinion of a great judge, (a) who has 

614 said that etery voluntary conveyance, || followed by a sub- 
sequent conveyance for valuable consideration, though there 

be no fraud in that voluntary conveyance, yet, according to the 
determinations, such mere voluntary conveyance \svoid at laWj 
by tlie subsequent purchase for valuable consideration. In con- 
sistency with this prevailing construction, a substantive and tnde* 
pendent operation has been implicitly or expressly allowed to this 
part of the statute, which having declared by a distinct clanse, 
and in direct terms, that the bare insertion of a power of re- 

615 voking (b) \\ at pleasure in a conveyance shall render it 

i^ ' ■ ' ■ ' 

* 3 Co. 826. Moore, G0"5. 2 Jon. 91, 95. 2 J. Ch. R. 565. 3 J. Ch. R. 3. 15 
Johns. R, 571. 

(^ 2 Veu. 10. by Lord Ilardwicko ; read also hia Lordship's opinion to ibe 
same effect in White ^\ Ransom, 3 Atk. 412. and in Benet v. Musgrore. 2 
VeF, 57. 

(b) No conveyance at common law could have a power of revocation an- 
neilird to it : it was a repugiian«a which tlm common law would not endure. 
But a man mi^ have anD0X€d>» condition \p his feoffment, that if he tender- 
ed 12<2. to^t^c iicoffec or hia hairs, hii mi^^t^t en4er again upon the estate ; so 
that the estate which was divested out of liiin by livery of seiain, might be re- 
vested in him upon tlie performanc^e of the condition ana re-cnfry: A common 
law conveyance with a power of revoe*atio*n v/as* voi3,'as to all power of revo- 
cation, for repugnancy, and because a douMc po\\%f could xiot Bfe seated in 
distinct persona over the same ibin^. Hiese power* of r^ocaHon came ia 
wit)i the statute of uses ; at least a legal power of ^*r^voMnp« \egmi <»iivcy. 
ance ; for by the statute 27 H. 8. c. 10. all tboae cotnreyilnces by wa^ of uses, 
wjjidi carried only the equitable estate at common law, were converted iato 
regular legal conveyances, so that, after tliis fctatute these powers remaining 
as they were, it became possible to convey a legal estate, and reserve a legal 
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void and of no. effect against a purchaser for valuable considera- 
tion, has set up a definitive mark of fraud superseding, wherever 
it is found, all inference by general collection. Thus it was said 
by Winch, Justice, in the case of Tyrer v. Littleton, (1) that '' if 
it be a fraud within the stat. 27 Eliz. apparent, that is, if it 
contain a power of revocation, || which is declared to be op 616 
parent fraud by the statute, the court may take notice of 
that without any averment. " And it should be observed, that, not- 
withstanding some notions to the contrary, the introduction of 
such a power into a settlement or conveyance, operates by rt/ia- 
ting the instrument as to a subsequent purchaser, to the extent 
of the dominion reserved by such power, and not by any suppos- 
ed statutory execution of the power itself in favor of such purcha- 
ser;, for, as before has been observed, there would be a' great in* 
consistency in making the reservation of such power at once the 
fraudulent act, and the instrument by which the fradulent act is 
defeated. The propriety of the construction here contended for 
is supported by the reasoning of the whole court in the case of 
Bullock V. Thome, (i) where, between the first conveyance con- 
taining the power of revocation and the sale to the purchaser, the 
seller made a lease for years, and afterwards levied a fine to cor- 
roborate the lessee's interest, by which it was contended the 
power was extinguished ; || whence the counsel proceeded 617 
to infer that the vendor had no power to revoke at the time 
of the, sale ; and according to him, the operation of this clause 
of the statute was meant to be confined to cases where- the ven- 

(1) 2 BrowL 100. <2) Moore 616L 

power of revoking tbe conveyance. 

But it was observed by Baron Powell in Bath and Montague's case, that a 
simple power of revocation was as repngnant to a conveyance after the statute 
as it was before $ but a power of FOvocatiou was let in to work as a eomltfjon, 
with this difierencet that whereas the perfortoance of a condition at commeii 
law would not work a revesting of tbe estate without a re-entry f after the stat- 
ute of uses the performance or execution of the power transferred the estate 
to the new uses, or in other words revested tbe estate in bim that had the 
power, without re-entry. But still there is a necessity for tbe power's being^ 
conformably executed^ as much as there was of the condition's being perfomw 
ed at common law, for it is still in the nature of a conditioiiL Vide I^gleteU's 
case, 7 Rep. 80. Co. Litt 237. a. 

41 
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dor had power to revoke, and did not revoke ; for, it was said, 
the statute made \l\e conveynnce void which ought to have been 
revoked, and supplied the duty of the party himself who ought to 
have revoked, and neglected so to do ; but if the party was una- 
ble to revoke, there the statute had no means of avoiding the con- 
veyance, because the party could not avoid it himself. 

But the whole court rejected this reasoning, (c) which 
618 seemed to them to be contrary to the ti7orcf« and |] intention 

of the statute, and they recited the words to the following ef- 
fect, " where any person makes a conveyance, &c. with any clause 
of revocatioii at his pleasure mentioned in the deed of convey- 
ance, and afterwards bargains and sells, &c. the land for money, 
&c the said conveyance hot being revoked according to the pow- 
er, &c. there the first conveyance shall be void against the pur- 
chaser ;" and they said that if the case in question were exam- 
ined by the letter of the statute it would be found to fall within 
it, in three particulars, viz. there was a power of conveyance mesi- 
tioned in the deed ; the conveyance was not revoked according 
to the power; the person making the conveyance afterwards bar- 
gained and sold the land to a purchaser for valuable consideration. 
And they observed, that where these premises occurred, the 
statute drew the conclusion, viz. that the conveyance should be 
void as against the purchaser. And they thought that the ex- 
tinction of such power of revocation before the sale, did not at 

all affect the operation of the statute, for they said that 
619. although when the ||power is determined it is impossible for 

the conveyance to be revoked according to the power, yet 
that the statute makes the conveyance void against the purchaser; 
for the statute says, that if a man make a conveyance with 
power of revocation, and then sell the land for money, the con- 
veyance not being revoked according to the power, the convey- 
ance shall be void ; and that to construe the statute as making 
the conveyance good against the purchaser, because the power 

(c) The court argued hypoihetically on the supposition that the fine levied 
by way of assaring the lease operated the extinction of the power. But as to 
the point itself, they were agreed, that, if a man having a power to revoke an 
usei make a lease for years, and levy a fine only as a further assurance of tha 
term, without expressing any use, the power ia only suspended during the 
tarm, and not extinguished. Vid. Moore, 618.* 
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of revocation was extinct, would be to make it an encourage- 
Aent and assistance to fraud ; for that then a vepdor mightmake 
a secret release of his power, or a secret feofiment, and might 
still be able to shew to the purchaser the conveyance containing 
the power of revocation, as an inducement to him to complete 
bis purchase : for which reasons it appeared to the court that if 
the power of revocation be rnentioned in the deed of convey- 
ance, whether the power be put an end to or not by any inter- 
mediate act, the conveyance will nevertheless be void as against 
the purchaser.- • 

II In the same case, Walmesley, J., held it clear that a lease 620 
for years made by one who has power of revocation, does 
not suspend the power if created by way of use, but he may 
execute it as to the reversion expectant upon the term, though it 
was otherwise with respect to a condition annexed to an estate 
in possession. So that, applying that doctrine to the prin- 
cipal case, the lease there made by the seller before his con- 
veyance to the purchaser was no hindrance to the execution of 
the power as to the reversion. And he cited a case, which had 
been adjudged since the statute 27 Eliz. c. 4. in the King's 
Bench in the time of Wray, C. J. where, a man having made a 
conveyance with a power of revocation to-be executed at a day 
to come, and before the arrival of the day having conveyed the 
land to a purchaser, the first conveyance was adjudged void ; 
and the' reason was, that although at the time of the purchase 
the vendor had no power to revoke, yet there was a power of 
revocation mentioned in the- first conveyance. But he added, 
that the conveyance should not be void against the purcha- 
ser before the time limited ||for the revocation, but after 6^1 
that time it should be utterly void, because it was subject to 
be revoked from that time. 

The sense of the court appears clearly from the tenor of the 
argument as above stated, to have been, that the insertion of 
Buch a power of voluntary revocation, makes the deed ipso facto 
void against a subsequent purchaser, without any supposed statu- 
tory execution of the power ; and that in fact the whde deed, 
power and all, is void as against a purchaser for value, by reason 
of the fraudulent reservation ; and though it was said by Wal- 
mesley, and admitted by Anderson and Kingsmill, that a deed 
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containing a power of revocation reserred to be execated at a 
futurt day^ could only be avoided by a subsequent sale from th% 
day when the power was ezerciseable, which may look a liitk at 
first like an intimation that the power was to be tn^^niiiieii/aUjf 
efficacious in the destruction of the interest raised by the first 
conveyance ; yet, upon considering the matter more attentively, 

we observe, that at the time of the second conveyance, 
62S when the power, ||according to such a doctrine, most have 

received its prospective execution, it was neither in esse nor 
in capacity to be executed. But the truth seems to be, that the 
defeasance of a conveyance, as against a subsequent purchaser, 
produced by the 5th section of the 27 Eliz. can only co-extend 
with the dominion of the power ; and there is nothing in such a 
suspended power to prove that the conveyance may not have 
been for valuable consideration up to the period when it was to 
become revocable at the pleasure of the grantor. But though, 
in the case of such future power of revocation, the presumption 
of fraud dates only from the moment in which the conveyance 
becomes revocable, yet the statute, which does not work by the 
instrumentality of the power, enables a purchaser fr«mi the 

grantor, before the power is in capacity to be executed (d) 
6S3 II to avoid the prior conveyance containing such power, from 

the period of its practical existence. Such seems to be the 
extent of the avoidance consequent upon the insertion of a vol- 
tintary power of revocation in a conveyance by virtue of the 5ih 
section of the act 37 Eliz. but there can* be no doubt but that, 
where the immediate interest conveyed until the future power is 
limited to arise is merely voluntary, or where the future power is 
contained in a conveyance moving wholly upon gratuitous coo- 

(d) The original stispeosion of a power reserved to be executed oa a day 
to come is very distinguishable from the suspension of what was originaDy a 
present power arising ex post facto by the subsequent creation of a term of 
years by the party to whom the power was reserved, and which is nothing but 
a parital execution of the power. Vid. Moore 612, 619; 614. In the case 
last supposed, the grantor may presently exercise this power over the rever- 
sion expectant upon the particular interest previously set up by him ; and 
there the cperetion merely, and not the execution of the power* is suspended, 
la the &st case, the power is not j^rodtcsUifexistiBg even in pixMpestive 
inttoitost yteh^ Ha apjjpoiBtied time anrives. 
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nderationSy the subsequent purchaser for value avoids the entire 
tonveyaoce. 

Ify by way of following up the application of these principles, 
we suppose a man seised q( lanci in fee simple to make a feoff- 
ment to the use of A. B. for twenty-one years, reserving 
rent, and afterwards to ||the use of C. in tail, with remain- 624 
der over, with power iii the grantor to revoke, at the expi- 
ration of the lease, nil the succeeding uses, and afterwards, 
while A. B. is in possession of the land, to enter with his con- 
sent (3,) and enfeoff a third person with livery of seisin for a 
valuable consideration given ; it seems' clear that the second 
feoffment would not operate under the statute as an execution of 
the power, for the truth is, that it would work an extinction of 
the power, according to Albany* B case (4) ; and so far from 
operating by force of the power, the power or future use would 
be carried away indueively (5) in the livery ; for such future 
power is only a right of an use, and all rights and uses are swept 
away together by the feoffment. But such second feoffment 
would still prevail against the former feoffment by virtue of the 
5th section of the statute 27 Eliz. and it could only prevail in 
the same manner as a subsequent conveyance for value bona fide 
prevails, by virtue of the firet clause of the statute, against a 
prior voluntary and fraudulent conveyance, i. e. mutatis 
muiandis^ by a radical avoidance from ||the time when the 625 
former conveyance was subjected to the power. But if the 
second feoffment Acre made without valuable consideration, 
such second feoffment would have been tortious as to the into* 
rests under the first, at the same time that it would have enured 
to the extinction of the future power of revocation in the feoffor ; 
and if after such second feoffment the feoffor were to convey for 
valuable consideration, the 5th section of the statute under dis- 
cussion would enable the valuable purchaser to supplant all the 
former interests, except the lease for years, leaving the second 
feoffment good as an extinction of the' power of revocation, but 
avoiding its effect as far as it might have enured to the corrobo- 

(8) Vid. Co. Litt48. b. et vid. note 318. by Harg. and BaU. Hal. MSS.' 

(4) 1 Rep. 112. a. and b. 

(6) Vid. Plowd. Com. 352. 4 Loon. 221. 2 Roll. Rep. 828. 
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ration of the first. And if the lease be supposed out of the 
case, the subsequent conveyance to the purchaser would carry 
the whole estate in the land, discharged of the power of revoca- 
tion. Thus it was said to be resolved .in Twyne's case, that if a 
man have a powef of revocation, and afterwards, to the 

626 intent to defraud a purchaser, levy a fine, or nnake ||a feoff- 
ment or other conveyance to a stranger by which he ex- 
tinguishes ills power, and afterwards bargain and sell the land to 
another for valuable consideration, the bargainee shall enjoy the 
land, for as to him the fine, feofiment, or other conveyance by 
which the condilion was extinct was void by the said act; and 
80 the first clause, by which all covinous and fraudulent convey- 
ances are made void as to purchasers, extends to the last clause 
of the same act, when he who makes the bargain and sale bad 
a' power of revocation ; and it was said in the same case, that 
the statute has put voluntary estates, with power of revocation, 
as to purchasers, on the same footing with estates made by fraud 
and covin to deceive purchasers. 

It must be owned that in the case of Cross v. Faustenditek 
(6) ; it seems to have been intimated as the opinion • of the 
court, that the 5th section of the statute in question executed 
the power of revocation in favor of the purchaser; but it is to 
be observed that the clause of the statute was there recited 
thus, viz. " that if one makes a con\'eyance with clause of 

627 revocation. Hand afterwards for consideration of money, or 
for other considerations, bargains anli sells, demises or 

grants the land to a stranger, the said conveyance shall be void 
and revoked" If the clause aforesaid was thus found by the 
jury, they found what nobody else can find in the statute. But 
it is enough for our present purpose to remark, that instead of * 
the words <^ shall be void and revoked," the statute uses the 
words following : shall be adjudged to be void, frustrate, and of 
none effect." The case afterwards slates the question to be, 
'* whether this voluotary and revocable conveyance shall be said 
to be void and revoked quoad the lessee." But one cannot help 
observing, that though it is of little consequence to the interest 
of the purchaser, so as he gets the better of the first conveyance, 

(6) Cro. Jac. 180. 
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in what manner the destruction is wrought, yet it imports much 
to general analogy and consistency of principle, that the diflerent 
legal modes by witich an identity of effect is produced, should 
bj9 carefully distinguished ; and it is one thing to say, that the 
statute destroys the conveyance by virtue of a power of 
revocation contained in it, and ||another, that it renders it 628 
ipso facto void against a subsequent purchaser by reason of 
such power's being mentioned and contained in it. 

We observe too, that the conveyance in the above case of 
Cross v. Faustenditch was voluntary throughout, so that it was 
fundamentally void against a purchaser upon the general con- 
struction of the statute. And that though the voluntary gran- 
tor, when he afterwards made the lease, which was the valuable 
interest protected by the statute, had an. estate for life, out of 
which the lease might have been derived ; yet the statute, which 
makes no use of any part of the fraudulent conveyance^ was 
construed to forbid such a construction, by radically subverting 
the former voluntary conveyance quoad the interest to be pro- 
tected, and by reinstating the voluntary grantor in his old fee 
simple as to the lessee, who derived in paramountcy over all the 
estates created by such conveyance. 



SECTION II. 

We are to observe, that the clause of the statute in questioni 
whereby a conveyance, with power of revocation at the pleasure 
of the grantor, is made void as against a subsequent purchaser is 
followed by a proviso, by which it is declared, that '< no lawful 
mortgage niade -or to be made bona fide, and without fraud or 
covin, upon good consideration, shall be impeached or impaired 
by force of the said act, but shall stand in the like force and 
effect as the same should have done, if the said act had never 
been had or made." By virtue of which proviso, some powers 
of revocation, though reserved to be executed at the pleasure of 
the grantor, may yet be valid and sustainable against subsequent 
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purchasers for valuable consideration. And the cases are dearlj 
distinguishable in reason, for if the dominion reserved be 

630 made to depend upon a condition ||precedent, for the per- 
formance of which the whole conveyance is evidendy de- 
signed as a coercive security, the transaction has a notorioos 
meaning and character which repels any charge of fraod or 
inconsistency. Thus, in the case of Or\ffin v. Stanhope (1,) 
where the husband, in pursuance of a promise before inarria^, 
made a lease to some friends of his wife to her use, for a tem of 
years, if she qhould so long live, to commence after his death, 
with an indorsement expressing the intent thereof to be, that 
when there should be a jointure of £100 per annum settled 
upon her according to the agreement, then the lease, shoald be 
void, though this lease was to determine at the wiU of the baroo, 
yet the court held that it could not be shaken by a subsequent 
purchaser ; and they adverted to the distinction between a lease 
made with a proviso, that if the lessor pay ten shiUings^ the 
lease should be void, which was clearly only a nominal conditioa, 
(the intent of 'such a deed being substantially to reserve a 

dominion over the estate, notwithstanding the conveyance,) 

631 and a lease by way of mortgage with a proviso, ||that if 
£1,000 be paid on such a day, that then the term shall 

cease. 

It has been holden, too, that a power to charge a particular 
sum reserved by the grantor of an estate, shall not be coastroed 
fraudulent within this statute. Thus in the case of Jenkine v« 
Keymishe (2,) where the father and settler upon his son's mar* 
riage reserved a power to himself, by deed in writing, to chaige 
the settled lands with the payment of £2,000, Lord Hale and 
the rest of the court held that ^ this proviso for charging with 
£2,000 was not a power within the words of the statute Qi 
being a particular sum) to revoke, determine, or alter the estate." 
But though a conveyance do not, in terms, contain a power of 
revoking, determining, or altering the estate conveyed, in the 
virords of the statute, yet, it may vhlually come within the cfatose 
under discussion, if it contain a power.of so indefinite an import 
and extent as to be tantamount in its operation to an eaqfrees 

(1) Cro. Jac. 45& (2) 1 Lev. 160. 



^ 2. Fraudiiknt Powers of Revocation. 631 

power of revocation. Such was the power reserved by the 
settler in the case of Lavender v. Blackstone (3,) which 
was to make leases ||of all or any part of the lands for any 633 
number of years, with or without any rent : this was in ef- 
fect, a power of defeating, at his pleasure, the whole settlement 
which had been made of those lands. And in a subsequent 
case (4f) where W. M. made a conveyance to B. and others, of 
his estate to the use of himself for life, with power to mortgage 
such part of the estate as he should think fit, and for what sums 
he should think fit (Cf) the court held that such power amounted 
in effect to a power of revocation, and was, therefore, fraudulent 
as against creditors by statute and judgment. 



SECTION III. 

D It is deserving of observation, that in the above-men- 633 
<i0ned case of Lavender v. Blackstone^ the power was re* 
strained to be executed only with the consent of the trustees ; a 
circumstance appearing at first view to take the power out of the 
reason of the statute 27 Eliz. as not being dependent upon the 
will or pleasure of the grantor. But it appears from the case, that 
the trustees were persons of the grantor's own voluntary nomina- 
tion ; and, therefore, we may conclude^ were interposed not with 
any view to a real restraint iipon the grantor, but merely to color 
the transaction. The distinction as to this question upon the 
statute, between the cases where the necessity for such consent 
operates as a real check to the power, and where it is interposed 
by way of screening a real power of voluntary revocation 
seems to be adverted || to in that passage in Twyne^s case, 634 
(I) wherein Lord Coke observes, that <* if A. reserve to him- 
self a power of revocation, with the assent of fi<, and afterwards 
bargain and sell the lands to another, the bargain and sale is good, 
and within the remedy of the act, for otherwise the good provis- 

(a) This, though not stated in the case, seems clearly in the judgment 

(3) 2 Lev. 146. (4) Vem. 510. Tarback v. Marbury. (1) 3 Rep. 826. 
42 
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ion of the act by a small addition and evil intention would be de- 
feated/' The consent of a near relation was probably theve un- 
derstood, (a) which was one of the points in the case of Zrooeii- 
der y. Blackstone, (b) as we find it reported in Keble (2.) — 
Thus also Bramston C. J. is said (3) to have maintained npoo 
this clause of the stat. 27 Eliz. the distinction between a mere 
shift by introducing other names as consenting parlies to the ex- 
ecution of such power, and the necessity for the assent of third 
persons veritably interposed to prevent the execation of 

635 II the power without valuable consideration. Where this sort 
of consent has been made necessary, the power, though co-ex- 
tensive with the settlement, has been adjudged to be out of the 
words and meaning of the statute 27 Eliz. c. 5. sect. 5. This 
appears from the case of Buller v. fVaterhouse (4) which vras to 
this eflect. Sir J. M. and his wife, in right of the wife, were 
seised in fee of the rectory of Bradford, and in consideration of 
the marriage of John their son, and of £5,000 portion paid with 
the intended wife, covenanted with Sir J. L. and three others, re- 
lations of the intended wife, to levy a fine (which was according- 
ly levied) of the said rectory (amongst other things) to thetae 
of Sir J. M. for hfe, remainder to his wife for life, remainder to 
John their son and his heirs, provided that it should be lawful for 
Sir John or his wife to revoke the uses, with the consent of the 
said four persons, or the survivors or survivor of them, or of the 
eiecutors or administrators of the survivor, testified under their 

hands and seals. Sir J. M. died, and his wife entered and 

636 sold the said rectory for £400 || paid, and £1,000 secured 
by a mortgage of the said rectory ; which sale and convey- 
ance, were made without the consent of the survivor of the trus- 
tees, who hfikl been named on the part of the son and his wife, 
and for the preservation of their estate. It was found by the jn- 
ly^ in their special verdict, that the whole consideration extend 

(a) In Buller v. Waterhouse, Lord Coke seems to have been understood 
by the coart to have had this meaning. But in Lane 22. the Barons appear to 
have understood him otherwise. 

(b) As the case of Standen v. Bullock is reported in Eeble, it does not ap- 
pear that there was more than a singrle trustee, who w-aa the father-in-law of 
the person to whom the power was reserved. 

(2) 8 Keb. 526. (3) Vid. 3 Keb. 752. (4) Sir Thomas Jonea 94. 
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as well to the rectory, as to all the other lands. And it was ar- 
gued by Pollexfen, and agreed by the court, that the words in the 
said clause of the act, at their will and pleasure^ were to be in- 
terpreted, at their choice^ liberty^ and election^ i. e. without the 
restraint of any person ; but that in the case before them the 
will and pleasure of the party was made to depend upon the will 
and pleasure of others. 

And as to the case of Standen v. Bullock it was said, that there 
the consent restraining the power seemed to be lodged In a per- 
son who was at the devotion of the maker, (c) and appoint- 
ed by him ; but that, in the principal || case, the .consent was 637 
placed in persons intrusted for tlie wife ; so that the convey- 
ance was not subject to the will and pleasure of the makers, ac- 
cording to the expression of the statute. 

A modern writer has observed, (5) that '^ he had not met with 
any case which went so far as to say, that a mere voluntary con- 
veyance, with power of revocation reserved, but restrained to be 
executed with the consent of third persons, was not within the 
equity of the statute 27 Eliz. : that in the case of BulUr v. fVO' 
terhouse that point was considered, but did not seem to have been 
settled, because all the claimants under the conveyance were pur- 
chasers for valuable consideration.'' It should seem, however, 
very inconsonant to the true reading of this statute, to suppose that 
these powers of revocation can in any shape have a conservatory 
effect upon its operation. They may work to the destruction of 
a conveyance unless they fall within some of those exceptions 
above considered, || but we can never rightly infer that those 638 
saving circumstances which repel from these powers the im- 
putation of fraud can convert them into positive proof of honesty 
of intention, or that because they are not the disorder they must 
necessarily be the cure. The truth seems to be, that whether a 
power of revocation be evidence or not of the fraudulent intent 
within the statute, must depend upon its own characteristic cir- 
cumstances ; but that, if a conveyance merely voluntary, or ac- 
companied with other badges of fraud, contain a power of revo- 

(c) Nothing of this appears in the case as it is reported in Moore, under 
the name of Bollock v. Thome, vid. Moore 615. 

(5) Mr. Powell's Essay on Powers, 329. 
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cation conceived in such terms as have been holden to take it 
substantively out of the meaning of the particular clause of the 
statute relating to fraudulent powers of revocation, yet, upon the 
general construction of the statute, the other indications of frau- 
dulent intent will have their accustomed eflfect in avoiding the 
alienation or gift against a subsequent purchaser for valuable con- 
sideration. On the other hand it clearly appears by BuUer v. 
fVaterhouae above cited, (and it^eems to have l>een the true 

639 H point in question in that case,) that even the valuable con- 
sideration of marriage will not sustain a conveyance against 

a subsequent valuable purchaser, if it contain such a voluntary 
power of revocation as falls clearly within the meaning of the 
above-mentioned clause of the statute. For, had the valuable 
consideration of matrimony been sufficient to heal the eOect of 
such fraiidulent power, there would have been no necessity for go- 
ing into the question as to the eharaeter of the power contained 
in the settlement under discussion in the ease above mentioned. 
And there could have been no foundation for the doubt stated in 
the opinion of Mr. Booth, published at the end of the last editioo 
of the Touchstone, whether the reserving of a power to the grant- 
or or original owner of the land, though checked by requiring the 
consent of the trustees, does not make a settlemeni upon mar- 
riage {d) fraudulent within the statute 27 Eliz. c. 4. But in the 
ease of St. Saviour's in Southwark reported in Lane 

640 II (6,) in which case it appears that the atatuteeame ^^my gen- 
erally under consideration, it was holded by the Barons, of 

whom Tanfield was the chief, that though 4he consideration of 
marriage be a good consideration, yet if a power of revocation be 
annexed to it, it is void as to strangers. 

(6) Lane 22. 

(d) For such seems clearly to have been the sort of settlemeat adverted to 
4iy Mr. Booth. 
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CHAPTER VII. 



SECTION I. 



II But the word Strangers with which the foregoing Chap- 641 
ter was closed, must be confined to such only as come in 
upon valuable consideration ; for as to other persons, though the 
grantor may have enabled himself to make afresh grant to a vol- 
unteer, by an express reservation of a power to that effect, yet it 
is plain that such subsequent conveyance can only operate by vir- 
tue of the special dominion retained by the grantor, and not by 
any constructive avoidance under the statute of 27 Eiiz. For vol- 
untary conveyances were always binding upon the party, and all 
claiming voluntarily under him ; and the statutes of Eiizabeth 
against fraudulent conveyances have expressly guarded against a 
construction in derogation of this rule.''^ Thus in the 13th Eliz. 



^Fraudulent conveyances and gifts are void only against purchasers and 
creditors but shall bind parties themselves and their representatives. 

Cro. Jac 370. 2 And. 172; [Franklin v. Thombury, 1 Vern. 132 ; Villersv. 
Beaumont, Do 100 ; Bole v. Newton, Do. 464 ; Clavering v. Clavering 2 Vern. 
473 ; Boughton v. Boughton, 1 Atk. 325. And if there be two or more vol- 
untary conveyances the first shall prevail, unless the latter be for the payment 
of debts,! Cb. R. 99.] An administrator cannot avoid the deed of his intes- 
tate by showing the same to have been made to defraud the creditors of the in- 
testate, though there be no other fund from which the debts can' be paid. 
Administrator of Martin v. Martin, 1 Vt 91. Osborne v. Morse, 7 J. R. 161. 
King v. Lyman, 1 Root 104. Malin v. Goumsey, 16. J. R. 189. Rodgers v. 
Hillhouse, 3 Conn. 396. 

Where A. made a fraudulent sale of goods to B. and delivered the posses- 
sion of some of them in his life time, and the rest came to the possession of 
his administrator it was holden that in an action brought by B. for these goods, 
that the administrator could not plead the statute of 13 Eliz. c. 5. nor main- 
tain the possession of the goods even to satisfy creditors. Hawes v. Leader, 
Yelv. 196 ; Cro. Jac. 270, S. C. 

But if a man make a deed of gift of his goods in his lifetime, by covin to de- 
fraud his creditors of their debts ; yet after his death the vendee shall be 
charged for them, 13 H. 4. 46 ; Ro. Abr. 549 ; Yelv. 197 ; Cro. Ja. 271. 2 T. 
R. 567« Usher v^ Hazelton, 5 Greenlf, 471. Blow v. Maynard« 2 Leigh, 30. 
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it IS provided, that the fraudulent gifts and grants there denoanc- 
ed shall be void only against that || person or those persoos, his 
or their heirs, successors, executors, administrators, and assigns, 
whose actions suits, debts, accounts, &c. And in the 27 Eltz. it 
was with similar caution provided that the fraudulent conveyan- 
ces in the contemplation of that act should be void on/j^ as against 
those who should thereafter purchase upon good, i. e. valuable 
consideration. Thus was the statute 13 Elis. understood in the 
case of Hawes v. Leader, ( 1 ) which was shortly as follows : A. dy- 
ing intestate, after having granted to B. for a consideration of 
£20 all his goods mentioned in a schedule, by a deed, coDtaio- 
ing a covenant that the grantor, his administrator, &c. should 
quietly deliver them to B. and having bound himself in £40 to 
the performance of that covenant, B. demanded the goods of the 
administrator, who refused to deliver them ; whereupon B. brought 
bis action against the administrator, and in his declaration shew- 
ed in specie the goods contained in the schedule. The defend- 
ant pleaded the statute 13 Eliz. c. 5. and that the intestate was in- 
debted to divers persons in several sums (naming the per- 

643 sons and || specifying the sums) to the amount of £100 and 
being so indebted, on, &c. made the deed in question, be- 
ing a grant of the goods, to the value of £80 and no more ; and 
further, that the said deed was made by fraud and covin between 
the intestate and the plaintiff, to deceive his creditors ; and that 
the intestate, notwithstanding the deed of gift, used and oecopied 
all the goods during bis life. The plaintiff replies, that the de- 
fendant had assets in his hands to satisfy the debts demanded, 
and that the deed of gift was made upon good consideration ; 
whereupon issue was joined, and at Huntington assizes Cook, C. 
J. refused to try the cause, because the issue was not well join- 
ed, and a repleader was ordered ; upon which the defendaat plead- 
ed as before, and the plaintiff demurred. Judgment was given 
for the plaintiff, because, among other reasons shewn for the de- 
murrer, it was insisted that the defendant was not a person ena- 
bled by the statute 13 Eliz. c. 5. to plead as he had done ; for 
that the statute had made the deed void as against the Ofditors ; 

(I) Cro.Jac. 270. 
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but not as against the party himself, his executors^ or adminis- 
tratorSy \\ and against them it remained a good deed, (a) 

This rule of construction docs not confine itself to these stat- 
utes of Elizabeth, but is applicable to most of the instances where* 
in conveyances have been made fraudulent by statute ; thus, frau- 
dulent conveyances by tenants in dower, or alienations by joint- 
resses upon the statute II Hen. 7. have always been held good 
against the party making them, though invalid as against the in- 
terest attempted to be injured, (2) which attribute of a convey- 
ance, to be void as against one person, and valid as to another, 
was said by Lord Hobart to be one of the commonest cases of the 
law. (3) But in Packham^s case (4) this doctrine of partial re* 
lief upon the statute 13 Eliz. c. 5. was carried a step further, for 
a case was there put, wherein the party injured, though he 
did not claim under the party making || the fraudulent con- 645 
veyance, was considered as not coming within \he protection 
of the statute. The case was thus : A man died intestate, and 
the ordinary committed administration to a stranger ; after which 
the!^next of kin of the intestate took out a citation in the spiritual 
court to have the administration, which had been granted, re- 
pealed ; pending which suit, the administrator, to defeat the plain- 
tiflf in the spiritual court of the eflTect of his suit, sold the goods 
of the intestate to the defendant ; and the letters of administra- 
tion being revoked, and administration being afterwards commit- 
ted to the plaintiff, he brought an action of trover against the de- 
fendant for the goods of the intestate, which had been conveyed 
to him by the first administrator. And it was resolved that the 
action did not lie ; for as the first administrator had, without ques- 
tion, the property of the goods in him, he might give them to 
whom he pleased ; and, though the letters of administration were 
afterwards revoked, yet the gift which had been made was 
not thereby defeated. And it was || the opinion of the court 646 
that even if the gift had been made by cotnn though it would 

(a) And such volonlaiy deeds have been held availing to the purpose of 
working- a^forfeiture or breach of a bond statute or covenant, though void with- 
in the statutes of fraudulent conveyances. Vid. the case of Gfewcn v. Rottr 
Cro. Jac. 131, 132. and Beverley v. Gatacre, 2 Roll. Rep. 305. 

(2) Hob. 166. (3) Id. ib. (4) 6 Rep. 18. 



•^ 
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be void by the statute 1 3 Eliz. c. 5. ngainst a creditor^ jet it would 
have remained good against the second administrator. 

The statute 27 Eliz. c. 4. has the same partial operation. The 
party, and those claiming under him^ are as much bound by a 
voluntary conveyance, as where the most valuable consideration 
has been given. For that statute has only altered the ]aw in fa- 
vour of purchasers (or value, and before the statute, the heir could 
never set up his title against the voluntary alienee of his ancestor, 
nor even call upon him for a contribution, where both were ame- 
nable to the creditors of the ancestor, as tertenants. Insomucb, 
that if a man seised of three acres had acknowledged a recogni- 
sance or statute, and afterwards enfeoffed A. of one acre, and B. 
of another, wUhotit any valuable consideraiion, and died, and 
the third acre had descended to the heir ; in this case, if execu- 
tion were taken out only against the heir, he couM not have 

647 contribution, for he was considered, say the book, as coming 
to the land, without any consideration, and sitting in the seat 

of his ancestor. (5) 

Courts of Equity have the same respect for executed voluntary 
conveyances, where no valuable claims are set up in opposition to 
them, and will not assist the party making them, or his represen- 
tattves claiming as such in -setting them aside. Thus in the case 
of Hobson V. Stanetr (6) in Chancery, where the plaintiff, after 
having settled his estate upon his first marriage, with limitations 
to the brothers of his intended wife in fee preceded only by a 
provision for the wife, without any notice taken of issue, had, 
upon the death of his first wife without issue, contracted a second 
marriage, and resettled his estate upon such second marriage in 
consideration of a portion paid, and afterwards himself brought 
a bill to set aside the first and establish the second settlement, 
the court refused the relief prayed, as no fraud or circoniventioo 
was proved in the case, or any mental incapacity in the set- 

648 tier to raise |] a suspicion of improper control ; and it was 
said by the court, that the plaintiff was not i)[\% party to com- 
plain, and though an executed conveyance to a purchaser for val- 

(5) 3 Rep. 12. b. Sir William Herbert's case f and see Moore 109. S. C 
and Gawdy's case there cited. 

(6}0Mod.8a 
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uable consideration vacates, as has been sufficiently shewn, an 
anterior voluntary conveyance, yet if a man, after making a vol* 
untary di^^position of his property, manifests by some collateral 
act his intention to defeat his first conveyance^ it seems, that in 
some cases, there may be ground for an application to Chancery 
for its preventive interference. As in the case of Brookbank v. 
Brookbank, which is thus stated in the book called Equity Cases 
Abridged. (7) A. on the marriage of his son settled several lands 
in the following manner, viz. as to part to the use of himself for 
life, afterwards to the use of the son for life, then to the use of 
the first and other sons of that son in tail, and for want of such 
issue, to the use of the. plaintiff, who was his brother, and his heirs; 
and as to other part of the lands, to the use of the son for life, 
and after to the use of the wife for her jointure, then || to the 649 
first and other sons in tail, and for want of such issue to the 
plaintiff and his heirs. The son and wife died without issue in 
the lifetime of A. and after their deaths A. got the settlement, and 
cui it in pieces ; but the counterpart was entire, and in the hands 
of A. ; and the bill was brought to discover it and have it pre- 
served. The counterpart being confessed in the answer, the 
plaintiff obtained an order at the Rolls to have it brought into 
court, and a motion .was made to have that order discharged, for 
that the remainder to the plaintiff was merely voluntary, and there- 
fore he ought not to have any aid from a court of Equity. The 
court would not discharge the order, but directed the deed to be 
brought into court, there to remain, in order thereby to prevent 
A. from selling the estate from the plaintiff. 

Neither can a man defeat his own voluntary conveyance by his 
subsequent will, even though his will contain an express provis- 
ion for the payment of his debts. This was determined in 
the case of Villers v. Beaumont, (8) || which was thus: 650 
Lady A. B. took a lease from a hospital for three lives in trust 
for her and her heirs. She died, and the lease came to W. B. 
who, a little before his death, on a scrap of paper, at an ale-house, 
but under hand and seal, settled this term (in which he had then 
only a trust) upon the plaintiffs his cousins, to the intent to paj 

(7) Eq. Ca. Abr. 168. (8; 1' Vern. 100. 

43 
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bifl debis, and gave the sarplua to them ; but, afterwards, being 
dissatisfied with this settlement, which he had delivered oul of 
his hands to a creditor, made his will in writing, and thereby de- 
vised the term, subject to the payment of his debts, tu his half 
brother, Lord B« in whose family the lease had been for some 
time ; and the question was whether the deed or will should pre- 
vail ; but the Lord Chancellor Nottingham said, there was no color 
in the case. If a man will improvidenily bind himself up by a 
voluntary deed without reserving a power of revocation, this court 
will not loose the fetters which he has put upon himself, but be 
iDuet lie down under his own folly ; for if, said his Lordship, yoa 
would relieve in such a case, you must consequently estab- 

651 lish II this proposition, viz. that a man can make no volun- 
tary disposition of his estate, but by his will only, which 

would be absurd. 

In Franklin v. Thornbury^ (9) where a voluntary deed was 
cancelled, and the hinds afterwards devised for the payment of 
debts, and debts paid, it was doubted whether equity would not 
relieve even in such a case, since the testator himself could n^i 
avoid his voluntary deed. And again in Bale v. Newton ()0) 
this doctrine was strongly confirmed. There, nn estate was con- 
veyed to the use of the grantor for life, remainder, as to a third 
part, to his wife for her jointure ; remainder of the whole in his 
infant heir in tail ; and, two days afterwards, the settler made his 
will and devised the same estate, among other things, to his in- 
fant heir in tail, but subject to the payment of his debts, in case 
his personal estate should not be sufficient to pay both debts and le- 
gacies. The object of the bill was to have the debts paid out of ihe 
land, th:itso the legacy might be paid out of the personal es- 

652 tate ; but by the Lord Chancellor, the settlement j| though 
voluntary, was not revitcable, and, therefore, having settled 

the lands, the testator had thereby disabled himself to charge the 
premises by his will ; and where A. on a quarrel ivith his eldest 
son, made a settlement of £100 per annum on his wife in aug- 
mentation of her jointure, and afterwards, being reconciled to his 
son, cancelled the deed, which was found so cancelled at his death, 
and the deed, on a trial at law, being proved, had been found 

(0) 1 Yarn. 189l (10) 1 Vera. 464. 
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good, though cancelled, a bill filed in the court of Chancery for 
relief was disn^issed by Lord Keeper Somers. (1 1) 

And though it is not to be disputed but that a person making 
a voluntary conveyance may enable himself to defeat it by his 
own act, by reserving a power of revocation ; yet wliere (12) a 
man made a voluntary settlement, with power of revocation on 
the tender of a guinea, and afterwards settled the same lands to 
different uses, but without tendering the guinea, it was said by 
the Chancellor that the court might supply an informal or 
defective revocation, but could not ||make a revocation 653 
where there was none. And it was said by the court, that 
it must be proved either that a guinea was tendered, or that the 
grantor declared site intended to revoke the former settlement ; 
for though it had not all the formalities and circumstances men- 
tioned in a power of revocation, yet if it appeared to be a sober 
solid act, and done animo revocandi, it should be carried into 
effect, but that that was not made out (b). It was then 
insisted, that the subsequent ||deed should be taken as a 654 
sufficient revocation, being of the same land, and made to 
different uses and purposes ; but this the court would not allow. 

All these cases were further confirmed by Lord Hardwicke in 

(11) Cited ia Prec. in Chan. 235. as Lady Huds6a*s case. 

(12) Arundel v. Philpot, 2 Vern. 69. 

(b) The reader may see this case cited and approved by Lord C. J. Holt, in 
his great argument in Bath and Montague's case, 3 Chan. Ca. 108. His 
Lordship observed, that the case came first into the King*s fieucb, thence 
into Chancery, and afterwards into the King's Bench again, where it had its 
period. It was proved upon the second trial at law, that in the beat of provo- 
cation the guinea had been actually tendered, and consequently that the 
revocation was good. We are to observe, however, that, in Bath and Mon- 
tague's case, the persons, in whose favor the voluntary settlements were 
made, were on a foot of equality in respect to consideration ; but if the 
second conveyance had been a settlement upon children, it seems that there 
would have been ground for inferring in equity the animus revocandi ; and for 
this see the same great argument in Bath and Montague's case. If, however, 
the second conveyance had been only to a collateral relation, as a nephewt 
upon the consideration of natural love and affection, it appears by the Lady 
Burgh's case, Moore, 833. that no relief coald be had in equity or at law 
I against the St9i conveyance containing such unexecuted power of revocation. 
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the case of Boughian ▼. Baughion (13,) where a Toluntary 
deed, without power of revocation, though kept and concealed 
in the grantor'g possession till his death, being without (lower of 
revocation, was not suffered to be supplanted by a subsequent 
will. And this and all the other cases to the same eflect were 
carefully distinguished from the principle of the determination in 
Naldred v. Gilham (14,) where a voluntary deed, being execu* 
ted in favor of a nephew, without power of revocation, and being 
kept in the hands of the grantor, who was an old woman, 

655 somebody, on ||behalf of the object of the settlement, had 
surreptitiously obtained an attested copy of it, after which 

the grantor had burned the original, and settled the estate upon 
another nephew ; the first nephew's bill to establish the copy of 
the first settlement was dismissed with costs; upon which the 
second nephew, claiming under his settlement, brought his bill 
to have the attested copy given up, and had a decree in his favor 
because the attested copy had been indirectly gaiiied. 

In the case last produced the delinquency of the party who 
was the object of the voluntary settlemenl vitiated and damned 
his title to assistance in equity ; but there imve been cases 
wherein the ostensible limitations and provisions of a voluntary 
deed, made without power of revocation, being clearly intended 
only to disguise a secret trust for the grantor, however void they 
might be as against a purchaser, have been made to give way to 
a subsequent disposition by the will of the grantor ; such is 

656 the tendency and principle of the l|cases of Ward v. Lani, 
(15,) and Birch v. Blagrave (16,) where, in the first case 

the bond, in the last case the deed of settlement were subjected 
to the dispositions of a subsequent will. 

It was evident in the case of fVard v. Lant, just above-men- 
tioned, that the gsantor did not mean to part with the beneficial 
interest, for the conveyance was made secretly to a daughter, who 
bad been already portionad, by way of putting the legal estate 
out of himself, to enable himself (as he mistakenly conceived) to 
swear to his disqualification to serve as sheriff of London, though, 
being aware of his mistake in time, he did not take the oath, but 

(13) 1 Atk. 685. (14) 1 P. Wme. 577. 

(15) Prec. in Chan. 182. (16) Ambl. 264. 
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paid the fine ; and sojnothing was done in fraud of the law : 
there was therefore a trust resuhing to the grantor, which passed 
by his subsequent will ; so that in this particular class of cases, it 
seems that a court of equity will give effect to a will, by means 
of a constructive trust, where it is without effect nt law. And in 
ffard V. Lant, above cited, where the voluntary bond was 
given to screen the || obligor from taxes, the principle of the 657 
decision rested on the. ground that equity would have reliev- 
ed against the obligee, if she had gotten the bond into her hands 
out of the possession of the obligor who had never parted with it, 
and had put it in'j^suit against him. The special purpose of ma- 
king the bond, rendered it a trust for the obligor himself, and the 
court decreed^it tojbe set aside as against the subsequent will. It 
seems an undisputed proposition, that whatever equitable inter- 
est a voluntary conveyance or bond leaves in the grantor or obli- 
gor, may pass by a subsequent voluntary disposition: as in the 
case of Rand v. CarttoHght^ (17) where A. made a voluntary 
conveyance to B. and afterwards a mortgage of the same land, 
and the first deed, on a trial at law, was found fraudulent, and B. 
exhibited his bill to redeem the mortgage ; it was decreed that 
though the deed to B. was fraudulent, as being voluntary, as to 
the interest of the mortgagee, yet that it was good to pass the 
equity of redemption ; for a voluntary deed is good, both in equi- 
ty and at law, against the party making it and his represen- 
tatives. So if a deed || be unduly obtained, so as that a bill 658 
might be brought in equity for relief against it by the party 
making it, the beneficial interest or equitable title will pass (18) 
by his subsequent will:' for, though it seems capable of being ob- 
jected that the testator had nothing but a right to a remedy, which 
was not assignable, yet such right is held to be in the nature rather 
of an equity of redemption than a bare right to an action, and is 
therefore assignable ; and as the testator might have come into 
equity to be relieved against such deeil, so may his devisees. 

Where two persons claim under voluntary settlements or con- 
veyances, the person deriving under the first had the estate at 
law, and shall hold it against the second grantee both at law and 

(17) 1 Chtn, Ca.50. 219. (18) Blake v. Johnson, Prec. in Chan- 142. 
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inequity. (19) Thus in th^ cose of Clavering v. Clavering, 
(20) where C. made a voluntary settlement of an estate, subject 
to some annuities, in trust for his grandson and his heirs, and sev- 
en years afterwards made another voluntary settlement of the 
same estate to the use of his eldest son for Ufe, remainder to 

659 his first and other sons in tail, with |j remainders over ; and 
afterwiirds by will gave a considerable estate to his grand* 

son ; although it was proved that C. always kept the first settle- 
ment in his custody, and never published it, and that it was found 
after his death among his waste papers ; and that the latter deed 
was often uientioned by him ; and that he had told the tenants, 
that the eldest son was to be their landlord after his death, yet 
the son could not be relieved against the first settlement And 
again in the case of Goodwin v. Goodwin, (21) where the plain- 
tiff and defendant claimed by two several voluntary deeds, the 
court, after ordering precedents to be produced of cases wherein 
a prior voluntary conveyance had been set aside against a subse- 
quent conveyance which was voluntary also, dismissed the plain- 
tifTs bill which prayed to have the second voluntary conveyance 
established against the first, (c) 

660 y With respect to agreements and defective conveyances, 
it seems pretty well settled that courts of equity will not lend 

their assistance to carry them into execution, unless there was a 
meritorious consideration at Uast for making them : which rale 
is laid down in the case of Coleman v. Sarrd, (22) by Lord 
Chancellor Thurlow in its greatest extension, without any qual- 
ification in favor of agreements under seal ; in which case his Lord- 
ship observed, '* that wherever a deed is not sufficient to pass the 
estate out of the hands of the conveyor, so that the party must 

[10] Vid. 3 Chan. Ca. 123. 

[20] 2 Vem. 373. and see the case in Prec. in Chan. 235. stated rather dif- 
ferently as to circumstances, boS the same in principle. 

[21] 1 Chan. Rep. D2. 

(c) But a difference seems to have been made in equity where the second 
conveyance was for payment of debts. Vid. Vin. Abr. tit. Yoluntarj Con- 
veyances, £. 1. G. 1. Toth. Trans. Dom. Darcio v. Allerton. 

[22] 3 Bro. C. R. 1% 
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come into equity, the court has never yet executed a voluntary 
agreement. To do so would be to mnke him who does not suf- 
ficiently convey, and his executors after his death, trustees for the 
person to whf)m he has so defectively conveyed, and a court of 
equity hits never done that." And the cases seem in aenerEl to 
agree in establishing the position, that where, upon a deed, only 
nominal damages, by reason of its want of consideration, can be 
recovered at law, a court ofequity will not aflord to the party 
a more substantial relief. || (23) But though the mere cir- 661 
cumstance of the agreement's being under seal seems not of 
itself sufficient, without an equitable consideration, to influenced 
court ofequity to compel a specific performance, yet where a man, 
by his voluntary bond, has made himself a debtor at law to a ceT' 
tain (d) amount, it appears that, although a real debt by simple 
contract will obtain a preference in payment, yet it is good in 
equity, if no creditor be thereby deprived of his debt, against an 
executor or administrator. To this effect decidedly was the opin- 
ion delivered in the case of Lechmere v. the Earl of Carliale^ 
(24) by Sir Joseph JekyU the Master of the Roils; and in the 
case of Williamson v. Codrington^ Lord Hardwicke seemed to 
entertain correspondent sentiments. (25) In those cases which 
were cited by the counsel in Sarrell v. Coleman^ in support of 
the cross bill, (26) either the voluntary conveyance had support- 
ed itself upon a meritorious and equitable consideration, or the 
relief against it had been sought || by a volunteer who stood 662 
only on a foot of equality ; but in Sarrell v. Coleman, the 
cross bill prayed the specific performance of a deed merely vol- 
untary, and was dismissed on that account. Where, indeed, an 
absolute conveyance has been made of a subsisting equitable es- 
tate, the court will perfect it though it be voluntary, for an equi- 
table estate is transferible, qualecunque est, without consideration, 
as well as ales^al estate, and every ceslui que trust, uhether vol- 
unteer or not, is entitled to the aid of a court ofequity, in order 

[23J Vid. 1 Atk. 10. et vid. Fursaker v. Robinson, Free, in Chan. 475. 

Cd) And it seems that in courts of equity debts on bonds for the payment 
of sums certain, are preferred in payment to demands on articles sounding in 
damages ; vid. 2 Vern. 272^ Whitchurch v. Bayntoo. 

CU) 8 R Wms. 232. [251 1 Ves. 514, [26J 8 Bio. C. R. 14. 
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to avail himself of the benefit of the trust, and his want of con* 
sideration does not impeach his right to call for the legal eMate. 
(27) It was on this principle, probably, that in Tudor v. Smayney 
cited above, (2d) where the husband had disposed of the wife's 
trust term, and a bill was filed by the assignee against the trus- 
tees of the term and the wife to compel them to assign over the 
legal estate, the court decreed according to the prayer of the bill, 
and was not diverted by the arguments of the counsel for the de- 
fendants, who contended that, since if the husband had been 

663 plaintiff, the court would || not compel the trustees to assign 
to him, without his making some settlement for his wife, the 

plaintiff who derived undeir the husband ought not to be in any 
better condition. 

•In the case of fVilliamaon v. Codrington, before the settler 
was evicted, he had settled the estate by a formal conveyance to 
trustees, and such as would, it seems, have given the objects of 
that settlement, though volunteers, a right to the aid of equity 
to enable them to obtain the full benefits of the trusts in their 
favor, if nothing had happened to alter the estate ; and though 
the settler was subsequently evicted and dispossessed by eject- 
ment, and afterwards received one thousand guineas by way of 
composition for his claim, yet it appeared to the Chancellor as a 
plain case, that he did not mean to defeat the children of the 
provision originally designed for them, and it seemed to be on 
this ground princifnily that his Lordship decreed them a com- 
pensation in part out of the assets. 

664 II What shall be regarded as a meritorious consideration 
to induce the court to compel the specific performance of 

agreements, it is not easy to reduce to any rule of universality; 
but it appears by the cases, that where agreements reasonable in 
themselves are entered into to save the honor or peace of a 
family, or for settling disputed boundaries, and thereby purcha- 
sing mutual repose (29,) courts of Equity have lent their aid in 
carrying them into effect. But where the meritorious considera- 

[27] Vid. the case of Lech mere v. Earl of Carlisle, 3 P. Wins. 222. per 
Sir J. Jekyl ; and 4 Ves. Jun. 354. 

[28] Vid. 2 Vern. 370. et supra 300. 

(29) 1 Atk. 5. Stapilton v. SUpilton, 1 Ves. 450. Penn v. Lord Baltimore. 
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tion is founded wholly on consanguinity and natural affection, it 
seeofts to be considered as settled that the court will not gram its 
specific relief to persons not coming within the legal description 
of wives and children, so that a grandson or an illegitimate child 
has been holden not to come within the benefit of this privilege 
(30). It is true that the specific performance of marriage arti- 
cles has been decreed in favor of collaterals (31), but there the 
relief appears to be governed by certain special rules which were 
noticed by Lord Hardwicke in the case of Goring v. Nash (32), 
and have shortly been considered in a former part of this essay 
(33). 

II There are cases also of equitable predilection where the 665 
court will judge between mere volunteers, and will be 
moved to a decisive interference without the attraction of a valu- 
uable or meritorious consideration ; as where it entertains an 
application by an heir to have his title disencumbered by apply- 
ing the personal estate in exoneration of the real : in which 
cases the court has often given its assistance to effectuate the 
objects of mere voluntary claimants (34). The court also lends 
itself to the heir or devisee who founds his claim upon an agree- 
ment of the ancestor or devisor to lay out money in the purchase 
of land, where the fund remains specifically unaltered ; for the 
rule of equity is, that money, covenanted to be laid out in land, 
is to be considered as land, and land articled to be sold is to be 
treated as money ; which rule rests upon a rule more ancient 
and fundamental, viz. that what is agreed to be done for valua- 
ble consideration is to be regarded as actually performed from the 
moment the agreement is entered into. But the assistance af- 
forded to an heir or devisee in such cases, does not, per- 
haps, form an exception to the ||rule laid down in the 666 
case of Coleman v. Sarrell, above cited ; for it is a princi- 
ple of consistency, rather than of predilection or choice between 
two claimants, by which the court is governed in its determin- 
ation of such contests between the real and personal repre- 
sentatives. The maxim being once established that money 

[30] 2 Ves. 582. Tudor v. Anson. 
[31] Vid. Vernon v. Vernon, 2 P. Wms. 594. 
[32] 3 Atk. 189. [33] Vid. supra, 129, et seq. 
[34] 3 P. Wms. 322. 

44 
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covenanted to be laid oat in the purchase of land, ia i mpi e neJ 
with the character and qualities of real estate, and thai not 
tially^ modally, or euepeneorily, so as to let in a diveraitjof i 
strtiction with respect to future claimants, but bf an ideei tianv^ 
mutation of the nature of the thing itself taking place at the in- 
stant of the execution of the articles, it seems that all the legal 
analogies flowing from such a notion, must neceasarily attach 

667 upon the subject chough || specifltSallf unaltered, (e) And 
thus the heir f>r devisee who comes into a court of Equity to 

have the benefit of such articles or agreement against the person- 
al representative, does not rely upon any equitable predilection, 
but upon the consequence of a rule which could not be set op io 
the first instance without necessarily involving the admission of a 
new order of claimants. 

And it seems to flow from the aboTe doctrine, that if the prop- 
erty instead of remaining in the hands of the covenantor, be 

668 placed under the direction || of trustees, the opemtion of the 
rule continues the same for no trustee can allege the want of 

consideration in his cestui que trust. 

But the assignment of expectant interests resting on contin- 
gencies or possibilities, falls within the above rule laid down in 
Coleman v. Sarrett, for they operate as agreements in the under- 
standing of a court of Equity, and, therefore, according to the 
said rule, the court will not assist them or give them eflect, any 

(e) This doctrine has been maintained by numeroDS and great c^nioos ia 
all ita plenitode of analo^ptea and conaequeacea ; but it waa holden by Lord 
Soraera, in the case of Chichester v. Btckerstaff, 2 Vern. 2do. that ** though in 
many casea money shall be considered as land, where bound by articles in or- 
der to a purchase, yet, while it remains money, and no purchase made, it 
shall be deemed part of the personal estate of such person who might have 
aliened the land in case a purchase had been made ;" which opinion was 
adopted by Tbttrlow in Pultney v. Ear) of Darlington, 1 Brxx C. R. 238, t. «. 
that where a aum of money ia in the handa of one, without any other uae but 
for himself, it will be money, and the heir cannot claim. But the taaea all 
.agree that proof of intention in such person, having the total interest, deter* 
mines the question. This, therefore, is a point in which the greatest law- 
yers appear to have somewhat disagreed. The reader may aee all the cases 
and principal points mentioned and referred to in Mr. Hargrave'a aignment in 
Pultney v. Darlington, 1 Bro. 226. 2 P. Wma. 174. Mr. Coxe's note. 1 vol- 
Bac. Abr. edit Gwillimi 113 note. 3 Atk. edit Sannderai254> note. 
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more than they will jdecree a specific performance of an agree- 
ment, without valuable or meritariaus consideration, or what^ in 
the language of Lord Hardwicke, id called a consideration in the 
firet or eecond degree. But, wherever a consideration of either 
sort has induced such assignment, whether of a contingency in 
lands of inheritance, or of a possibility of a chattel real, courts of 
Equity will interpose their authority to carry them into effect, ex- 
cept where such interposition would derogate from the valuable 
rights of creditors or purchasers. (35) 

m 

(35) See the case of Wright v. Wright, 1 Ves. 409. Beckley v. Newland, 
2 P. Wms. 182. 187. Robsoo v. Trovor, 2 P. Wms. 191. 
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wiio sells the estatiw should be the. sane penMO* 877« et^eq. 
Whether a trustee can be a purchaser, 889. 
• jQonusee of- astatnte is a puichasex, 89^ 
The magnitude of the thing purchased lis net leapected by the 

statute 27 EL 398. 
Registry of deeds, rules <^ notice relative to^ 44, n. 

SettZem«n<»— voluntary, 17. 

Not invalidated by debts subsequently contracted except in particu- 
lar cases, ibid, et seq. 896. 449, note. 

Void against creditors where the settler is indebted at the time, ibid. 

What sort of voluntary settlement is the most favored, 22. 
' Where voluntary settlements import by their inconsistency or in- 
congruity the characters of fraud, they are void against snbse« 
quent as well as precedent debts, 27. 

Partial validity of, under the statutes, 112, et jieq. • 

Where parents or other third persons join in a settlement having an 
interest to part with, they may stipulate for collateral limitations, 
189, etseq. 

And a very slight interest ^ill be sufficient for such purpose. 146. 
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BtttUmeniM' To raiwthif fMseeMosialconvideratmofraliieforlliecdUtfkenl 
limitatiooa in a settlement^ there most be parties to eontraet, 15% 
et eeq. 253, 260, 251. 

As to the hasband's life-interest under the limitations of a settle* 
ment, 171, 2, d» 4. 197. 

Ultimate limitation to the right heirs of the husband, 175^ et seq. 

Limitations embracing some of Uie objects of the marriage and ex- 
tending beyond them, 180; 1, 2, 3. 

Settlements after marriage generally void against pnrchasecs and 
creditors, 101, et seq. 189, note. 

Settlements after marriage grounded on prior agreements, 218; et 
seq. 

Force of the recital of a prior agreement in a settlement after mar- 
riage, 236, et seq. 

Parol agreement before marriage, 288. et seq. 

The settlement after marriage must conform to ihe prior agieemeiit« 
245, et seq. 

Settlements after marriage founded on fresh agreements, 249. 

Settlements after marriage founded on new considerations, 2S3L 

Supported by contracts between husband and wife, 262, etseq. 

Where the wife joins in barring her jointure, 262, et seq. 

Efiect of the wife's joining in levying a fine, 270; et seq. 

Where a wife joins in a fine to bar herself of dower, 274, et seq. 

Settlements after marriage of the wife's trust-property, 278, et seq. 

Settlements after marriage grounded on voluntary separation, 31^ 
etseq. 

Settlement made previous to a second, upon children by a first mar- 
riage, 348, et seq. 

Clandestine and underhand agreements, 349, n. (a) 
BuauUm — ^13 £1. c 5. and 27 £1. c. 4 of fraudulent conveyances set forth, 1 
n. {a) 

Their general spirit and purview, 10, 16, 31, 41, 187, 191, 395, 406L 

Difference of construction in respect to the statutes 13 and 27 EL 
187, 395, et seq. 

Preventive efficacy of the statutes of fraudulent conveyances, 188. 

The dispute upon the 27 Eliz. must be between two persons claim- 
ing upon legal executed conveyances, p. 235. 

What description of property comes within purview of statute, 4% 
note. 

The statute 13 Eliz. compared with the sUtutes of bankruptB, 491» 
XL. (a) 551. 

All statutes against firaud beneficially construed, 5^ et n. (a) 

How the statutes work to the benefit of the party protected, 591, ot 
seq. 
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INDEX. 675 

Statutes and reeognimnce9-^''402f 480. 
SiaiiOes 3 4* 4 W.^-M.c 14— explanation of, 603, et seq. 
Stock — whether liable to creditors in courts of law or equity, 201, n. (a) 
Surrenders-^f copyholds, whether they are within the statutes, 447, n. (b) 
Surety — ^whether a surety to whom a lease is made for his indemnification, is 
a purchaser within the statute 27 Eliz. 374, et n. (/) 

Terms of years — ^husband's power of disposing of such as are held in trust for 

his wife, 209. 
Tort — ^more favored in law than covin, 521. 
Trust — secret trusts, 173. 

Settlements after marriage of the wife's trust property, 278^ et seq. 
The permanent trust, and the special directory trust at common law, 

distinguished, 313, n. (f) 
Resulting not within statute of frauds, 463, note. 
Undue tn/7u67ice— how far badge of fraud, 426, note. 

Uses— origin o( 84 

How raised upon the bargain and sale, 66 etseq. 

How raised upon the covenant to stand seised, 87 et seq. 

Difibrence between the csises where they are to be raised and origi- 
nated, and those wherein they are only to be guided and directed, 
ibid. 

FaZiia620— import of the word, 1&, 

Valuable consideration, nature and efiect of the, 66. 

Valuable consideration, how constituted, 71, 74. 
Voluntary — import of the word, p. 15» 16, 65, 82. 

Its flexible sense, 70, 166, notes. 

Strong construction against voluntary conveyances by tlie early ex- 
pounders of the statutes, 13. 

How far the voluntariness of a conveyance is evidence of the fraudu- 
lent intent within the statutes, 61, et seq. 

The 27 £1. has been construed with more severity in this instance 
than the 13 £1. 62. 

To what extent this difference of construction is authorized, 305. 

Voluntary deeds, how &r binding upon the party and his representa- 
tives, 641f et seq. 
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